
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F708079
SARA CLARK, Employee  CLAIMANT

ALLEN DISCOUNT FOODS, Employer  RESPONDENT #1

BENCHMARK INSURANCE COMPANY, Carrier RESPONDENT #1

SECOND INJURY FUND                                                                     RESPONDENT #2

OPINION FILED SEPTEMBER 2, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by LAURA MCKINNON, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by MICHAEL E. RYBURN, Attorney, Little Rock, Arkansas.

Respondent #2 excused from the hearing.

STATEMENT OF THE CASE

On August 5, 2009, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on May 13, 2009, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between the claimant and

respondent #1 at all relevant times.

3.   The claimant sustained a compensable injury to her hip on March 26, 2007.

4.  The claimant was earning sufficient wages to entitle her to compensation at the

weekly rates of $220.00 for total disability benefits and $165.00 for permanent partial

disability benefits.
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5.   Respondent #1 has paid some compensation benefits, including medical and

temporary total disability, for the hip injury.  

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s lumbar spine and aggravation of a pre-

existing cervical condition.

2.   Related medical.

3.   Temporary total disability benefits from March 26, 2007 through a date yet to

be determined.

4.   Attorney fee.

At the time of the hearing claimant modified her request for temporary total disability

benefits to begin on January 15, 2008 and continuing through a date yet to be determined.

In addition, at the end of the hearing claimant withdrew as an issue the aggravation of a

pre-existing condition with regard to the cervical spine.  Claimant contends that she

suffered a compensable injury to her lumbar spine and that she also suffered damage to

a previously implanted spinal cord stimulator as a result of her compensable injury.

The claimant contends that in addition to her compensable hip injury on March 26,

2007, she also suffered a compensable injury to her lumbar spine.  In addition, claimant

contends that as a result of that incident she suffered damage to a previously implanted

spinal stimulator.  Claimant contends that she is entitled to related medical, temporary total

disability benefits beginning on or about January 15, 2008 and a controverted attorney fee.

Respondent #1 acknowledges that claimant twisted at work and hurt her hip.  The

hip claim was accepted and temporary total disability and medical benefits are being paid.

Claimant’s low back condition and her spinal cord stimulator were in existence prior to her

employment and claimant did not injure or aggravate her low back condition.

Respondent #2 is excused from participation at this time.

From a review of the record as a whole, to include medical reports, documents, and
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other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 13, 2009, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her lumbar spine on March 26, 2007.  This

compensable lumbar spine injury was a temporary aggravation of a pre-existing condition

which had resolved as of June 12, 2007.  Respondent is liable for all reasonable and

necessary medical treatment provided in connection with claimant’s compensable

temporary lumbar spine aggravation from March 26, 2007 through June 12, 2007.

3.   Claimant has failed to prove by a preponderance of the evidence that the

previously implanted spinal stimulator was damaged as a result of the incident on March

26, 2007.

4.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to additional temporary total disability benefits subsequent to January 15, 2008.

FACTUAL BACKGROUND

At the time of the hearing the claimant was 44 years old and she had an eleventh

grade education.  Claimant suffered a prior injury to her cervical spine in 2000 while

working for an employer in Texas.  Claimant underwent surgery as a result of that injury

and in 2004 had a stimulator inserted in her mid-back area to help alleviate cervical spine

pain.  
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Claimant testified that she suffered another work-related injury in 2004 or 2005

when she injured her lumbar spine while moving a box of copy paper.  As a result of that

injury the claimant underwent surgery, but she continued to have complaints of low back

pain.  Claimant testified at the hearing that she was taking medication for low back pain

prior to her injury and in fact she sought medical treatment from Dr. Conover, her family

physician, on March 20, 2007, only six days before the incident on March 26, 2007.  

Claimant moved from Texas to Arkansas in March 2006 after Hurricane Katrina and

began working for the respondent as a cashier in the fall of 2006.  In addition to checking

groceries, claimant was also responsible for carrying groceries to customers’ cars,

cleaning, stocking, and unloading trucks.

Claimant testified that on March 26, 2007, while working as a cashier she turned to

pick up a box that contained 4 one-gallon bottles of water and felt a big pop.  She testified

that she had pain in her hip, buttocks, and down her legs.  After sitting in the break room

for a few minutes claimant completed her shift.  Claimant sought medical treatment from

Dr. Conover on March 27, 2007 and in his report of that day he noted that claimant was

complaining of back pain after an incident at work the day before.  He treated claimant with

an injection and provided her with work restrictions.

The medical records reflect that claimant continued to be evaluated by Dr. Conover

who treated her with medication, work restrictions, and physical therapy.  When claimant’s

condition did not improve he referred her to Dr. John Daugherty who diagnosed claimant’s

condition as hip and low back pain and ordered a CT scan on the claimant’s hip.

Following that CT scan claimant came under the care of Dr. Chris Daugherty.  Based upon

his examination of the claimant  as well as the results of the CT scan, Dr. Daugherty

diagnosed claimant’s condition as a labral tear of the hip and he recommended a surgical

procedure to repair that tear.  Surgery was performed by Dr. Chris Daugherty on June 7,

2007.  Subsequent to that surgical procedure Dr. Daugherty treated claimant with
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medication and physical therapy.

In addition to Dr. Daugherty’s treatment, claimant has continued to be evaluated by

Dr. Conover for various complaints including low back pain.  In addition, claimant has also

been treated by various physicians for complaints of cervical pain which she attributes to

the fact that her spinal stimulator is no longer working.

Respondent accepted as compensable an injury to claimant’s hip and paid

compensation benefits.  Claimant has filed this claim contending that she suffered a

compensable injury to her low back in addition to her low hip on March 26, 2007.  In

addition, claimant contends that her spinal stimulator which helped alleviate her pre-

existing cervical spine pain was damaged as a result of this incident; therefore, respondent

is liable for this damage.  Finally, claimant contends that she is entitled to temporary total

disability benefits beginning on or about January 15, 2008, and continuing through a date

yet to be determined.  Respondent had previously paid claimant temporary total disability

benefits through approximately January 14, 2008.   

ADJUDICATION

Claimant contends that in addition to her compensable hip injury she also suffered

a compensable injury to her lumbar spine as a result of the incident on March 26, 2007.

There is no question that claimant suffered from a pre-existing lumbar spine condition.

Claimant had suffered an injury to her lumbar spine in 2004 or 2005 which resulted in

surgery.  Claimant testified that she continued to have low back problems even after her

surgery and that she was taking medication for low back pain prior to the injury.  In fact,

claimant had sought medical treatment from Dr. Conover, her family physician, on March

20, 2007, only six days before her accident.  Furthermore, claimant admitted that her low

back was hurting “pretty bad” before March 26, 2007.  

Q. As a matter of fact, it [low back] was hurting you
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up - - you went to the doctor the week before this
injury happened at Allen’s; is that right?

A. Correct.  Uh-huh.

Q. And as a matter of fact, you had chronic back pain
at that time; is that right?

A. I was having back pains, not - - they were hurting
pretty bad, yes, sir.

In workers’ compensation law, an employer takes an employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W. 3d 150 (2003).   An

aggravation of a pre-existing non-compensable condition by a compensable injury is itself

compensable.  Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W. 3d 336 (1999).  An

aggravation, being a new injury with an independent cause, must meet the definition of a

compensable injury in order to establish compensability for the aggravation.  Farmland

Insurance Company v. Dubois, 54 Ark. App. 141, 923 S.W. 2d 883 (1996).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant suffered an aggravation of her pre-existing low

back condition as a result of the accident on March 26, 2007.  

Even though the claimant had a pre-existing low back condition for which she had

been evaluated by Dr. Conover on March 20, 2007, she did complain to him of additional

low back pain on March 27, 2007, the day after this incident.  Dr. Conover’s medical report

indicates that claimant was complaining of additional back pain after the incident at work

the day before.  He also noted that claimant had a significant spasm present in her left

lower back.  As a result of those complaints, Dr. Conover gave claimant an injection and

work restrictions.   

In a subsequent medical report dated March 30, 2007, Dr. Conover noted that

claimant continued to have a lot of muscle spasms in her low back.  As a result, he
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continued to treat claimant with medication and work restrictions.  He also recommended

physical therapy which claimant was unable to tolerate.  When claimants’ back pain did

not improve he referred her to Dr. John Daugherty who diagnosed claimant’s condition as

both hip pain and low back pain.  

Thus, while claimant did have a pre-existing low back condition, she had additional

complaints of pain to her low back after the incident on March 26, 2007.  She complained

of additional back pain to Dr. Conover who noted muscle spasms in the claimant’s low

back area.  These muscle spasms constitute objective findings establishing an injury.

Based upon the evidence presented, I find that claimant has met her burden of

proving by a preponderance of the evidence that she suffered a compensable injury in the

form of an aggravation of her pre-existing low back condition as a result of the accident

which took place on March 26, 2007.  However, I find that this aggravation was temporary

in nature and that respondent is only liable for medical treatment associated with the

temporary aggravation through June 12, 2007.  

The documentary evidence contains a medical report from Dr. Conover dated May

18, 2007.  That note indicates that he is evaluating the claimant for a follow up for her

complaints of low back pain.  However, that report also contains a handwritten note from

Dr. Conover dated June 12, 2007 indicating that claimant had returned to her pre-injury

state.  Dr. Conover’s handwritten note states:

WComp for Back is over.  Back To CHRONIC
STATE 6/12/07.

Thus, it was the opinion of Dr. Conover, the physician who evaluated the claimant

both before and after March 26, 2007, that her low back condition had returned to its pre-

existing condition as of June 12, 2007.  

Accordingly, I find that the aggravation of claimant’s pre-existing low back condition

was temporary in nature and that respondent is only liable for payment of related medical
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treatment from March 26, 2007 through June 12, 2007.   

The next issue involves claimant’s spinal stimulator.  As previously noted, claimant

had an injury to her cervical spine in 2000 which resulted in the placement of a spinal

stimulator in 2004 to alleviate her cervical pain.  Claimant contends that after the incident

on March 26, 2007, the stimulator began “shocking” her and that it eventually had to be

turned off because it was shocking her and also because of her hip surgery.  Claimant

testified that when the stimulator was restarted after her hip surgery it continued to shock

her and had to be shut down again.  Claimant testified that it is her understanding that

there is a kink at the top of the stimulator where the electrode goes into the battery.  It is

claimant’s contention that this problem developed as a result of the incident on March 26,

2007.   Therefore, claimant contends that respondent is liable for payment of a stimulator

repair.

Based upon the evidence presented, I find that claimant has failed to meet her

burden of proof.  Other than claimant’s testimony there is no evidence as to the exact

problem of the stimulator or to the cause of that problem.  Significantly, the documentary

evidence does not contain any notation from a treatment physician indicating that the

stimulator has been damaged with a kink at the top where the electrode goes into the

battery.  Furthermore, even if it were assumed that this is the cause of the problem with

the stimulator, there is no credible evidence indicating that the stimulator was damaged

as a result of the incident which occurred on March 26, 2007.  The claimant suffered a

compensable injury to her hip and low back when she twisted on March 26, 2007.

Claimant has offered no credible evidence proving that this twisting incident damaged a

stimulator which was placed in her mid-back area.

In short, I find that claimant has failed to prove by a preponderance of the evidence

that respondent should be liable for any alleged damage to her spinal stimulator.  The

evidence presented in this case does not establish the exact type of damage to the
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stimulator and there is no evidence indicating that the cause of any such damage was the

incident on March 26, 2007.  Therefore, I find that claimant has failed to meet her burden

of proof.

Finally, claimant contends that she is entitled to additional temporary total disability

benefits beginning on or about January 15, 2008 and continuing through a date yet to be

determined.  Having accepted the claimant’s hip injury as a compensable injury, the

respondent apparently paid claimant temporary total disability benefits from the date of her

injury through approximately January 14, 2008.

In order to be entitled to additional temporary total disability benefits claimant has

the burden of proving by a preponderance of the evidence that she remains within her

healing period and that she suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392

(1981).  

In this particular case, the claimant suffered an admittedly compensable injury to

her hip as a result of the accident on March 26, 2007.  In addition, I have also found that

claimant suffered a temporary aggravation of her pre-existing lumbar spine condition as

a result of that incident.  However, claimant’s lumbar spine injury had resolved as of June

12, 2007; therefore, claimant would not be entitled to any temporary total disability benefits

for that condition subsequent to that date.  Claimant would only be entitled to temporary

total disability benefits if she remained within her healing period and she suffered a total

incapacity to earn wages as a result of her compensable hip injury.  

While the medical evidence does indicate that claimant continued to receive various

medical treatments from several physicians for various complaints, I do not find that

claimant has met her burden of proving by a preponderance of the evidence that she

remained within her healing period and that she suffered a total incapacity to earn wages

as a result of her compensable hip injury subsequent to January 15, 2008. 
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In a report dated September 12, 2007, Dr. Chris Daugherty noted that claimant’s hip

was gradually getting better.  He also noted that her hip pain was approaching maximum

medical improvement.  Dr. Daugherty recommended a recheck in five weeks.

Dr. Daugherty’s next evaluation of the claimant occurred on October 17, 2007.  He

again noted that claimant’s hip pain continued to improve and indicated that her pain at

that time was more from her low back as opposed to her hip.  He also noted that claimant

could return to work performing seated work only with walking limited to and from a seated

position.  Dr. Daugherty in his report of that date indicated that he would recheck

claimant’s condition on an as-needed basis.

Apparently, claimant never returned to Dr. Daugherty for any additional evaluations

of her hip.  However, Dr. Daugherty at the request of claimant’s attorney did assign an

impairment rating in November of 2008.  There is no indication that claimant remained

under active treatment by Dr. Daugherty during that interim period of time.

In summary, in order to be entitled to temporary total disability benefits subsequent

to January 15, 2008, she has the burden of proving by a preponderance of the evidence

that she remained within her healing period and that she suffered a total incapacity to earn

wages.  Here, Dr. Daugherty opined on September 12, 2007 that claimant’s hip was

approaching maximum medical improvement.  At the time of his next visit on October 17,

2007, Dr. Daugherty indicated that claimant could work with certain restrictions and that

he would evaluate the claimant on an as-needed basis.  The medical reports do not

contain any notation that claimant was evaluated by Dr. Daugherty subsequent to October

17, 2007.  Based upon this evidence, I find that claimant has failed to prove by a

preponderance of the evidence that she remained within her healing period and that she

suffered a total incapacity to earn wages as a result of her compensable left hip injury after

January 15, 2008.
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AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered a compensable injury in the form of an aggravation of her pre-existing low

back condition on March 26, 2007.  This aggravation was temporary in nature and

respondent is liable for payment of reasonable and necessary medical treatment relating

to that temporary aggravation beginning on March 26, 2007 and continuing through June

12, 2007.  Claimant has failed to prove by a preponderance of the evidence that

respondent is liable for payment of any benefits associated with a spinal stimulator that

was previously implanted for a pre-existing cervical condition.  Finally, claimant has failed

to prove by a preponderance of the evidence that she is entitled to temporary total

disability benefits subsequent to January 15, 2008.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $306.00.

IT IS SO ORDERED.

                                                                   
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


