
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F613418

BOBBY CLARK CLAIMANT

BOBBY CLARK CONSTRUCTION RESPONDENT
                                                
CINCINNATI INDEMNITY COMPANY, RESPONDENT
INSURANCE CARRIER

OPINION FILED FEBRUARY 11, 2009

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort
Smith, Sebastian Arkansas.

Claimant represented by AMANDA COX, Attorney, Greenwood, Arkansas.

Respondents represented by WILLIAM FRYE, Attorney, North Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 25,

2008, in Fort Smith, Arkansas.  The deposition of Dr. Christopher

Boxell was taken on October 3, 2008, and has been admitted as

Respondent’s Exhibit No. 2.  The deposition of Dr. Michael

Standefer was taken on November 14, 2008, and has been admitted as

Respondent’s Exhibit No. 3. 

  A pre-hearing  order was entered in this case on October 1,

2008.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  Immediately prior to the commencement of the

hearing, the parties announced that they had agreed on the

appropriate weekly compensation rates.  These agreed compensation

rates were inserted in the second stipulation.  A copy of the pre-

hearing order  was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:
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1. In March and April of 2005,  the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation benefits are $466.00 

for total disability and $350.00 for permanent partial disability.

3. On March and April of 2005, the claimant sustained a

compensable injury to his lumbar spine.

4. There is no dispute over medical services through the

initial visit with Dr. Christopher Boxell on May 30, 2007.

5. There is no dispute over temporary benefits, at present.

6. The respondents have accepted liability for a 10 percent

permanent partial disability for permanent physical impairment.

By agreement of the parties, the issue to be litigated and

resolved at the present time was limited to the following:

1. The claimant’s entitlement to additional medical services

by Dr. Boxell.

In regard to these issues, the claimant contends:

“On April 15, 2005, the claimant was an
employee of Bobby Clark Construction.
Claimant suffered a compensable injury to his
back while lifting equipment onto a trailer
during the course of his employment.  The
claimant is entitled to additional medical
treatment for this injury, as well as payment
for any impairment ratings that may be found,
temporary disability and a statutory
attorney’s fee.”

In regard to these issues, the respondents contend:

“The claimant did sustain a compensable injury
on April 15, 2005.  The claimant was initially
treated by Dr. Standefer, who ordered a MRI
that showed a left sided disc herniation.  A
second MRI was done in March 2006, which
showed the same disc herniation.  Dr.
Standefer performed surgery on the claimant on
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April 24, 2006.  The claimant’s salary was
continued during that time, therefore, no
temporary total disability benefits were paid.
Subsequent to this, in October 2006, the
claimant received a 10% rating from Dr.
Standefer.  Dr. Standefer did a repeat MRI and
indicated that there was no evidence of any
neurosurgical problem or recurrent disc
herniation that needed to be treated.  He did
not recommend any additional surgery.  The
claimant was then evaluated by Dr. Boxell, who
has recommended a disc replacement surgery.
The Respondents contend that his surgery is
not reasonable and/or necessary.”

 DISCUSSION

The sole issue, at the present time, is the claimant’s

entitlement to medical services provided and recommended by Dr.

Christopher Boxell for the claimant’s chronic back pain. These

services consist of evaluations and testing provided by or at the

request of Dr. Boxell and the recommendation of a surgical

replacement of the L5-S1 intervertebral disc.  The burden rests

upon the claimant to prove that these medical services constitute

“reasonably necessary medical services” for his admitted

compensable lumbar injury.

     In order to meet this burden, the claimant must prove by the

greater weight of the medical evidence that these disputed medical

services were and are necessitated by or connected with his

compensable lumbar injury in 2005.  He must further prove by the

greater weight of the credible evidence that these disputed medical

services had or have a reasonable expectation of accomplishing the

purpose or goal for which they were or are intended.

The medical records of Dr. Boxell reveal that he first saw the

claimant for an initial evaluation on August 9, 2006.  Based upon
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the claimant’s history, his physical examination of the claimant,

and his review of MRI studies of the claimant’s entire spine (these

studies had been performed at the request of Dr. William Griggs and

liability for the expense of these MRIs does not appear to be in

dispute), Dr. Boxell opined that the claimant’s low back and left

lower extremity complaints were the result of physical damage and

resulting scarring that involved the L5-S1 intervertebral disc and

surrounding structures, including the body of the L5 vertebra.  In

his initial report, Dr. Boxell opined that two treatment modalities

had a reasonable expectation of further reducing or alleviating the

claimant’s chronic pain in his lumbar spine.  The first of these

possible treatment modalities would be a surgical fusion of the L5

and S1 vertebra.  The second possible treatment modality would

consist of a surgical replacement of the damaged L5-S1

intervertebral disc with a prosthetic or artificial disc.  Between

these two potential treatment modalities, Dr. Boxell concluded that

the artificial disc replacement would be preferable.  This

procedure would be slightly less expensive, would have an equal

chance of significantly reducing or totally alleviating the chronic

pain, and would not increase the risk of damage to the adjacent

disc (L4-5).

The claimant returned to Dr. Boxell on May 30, 2007.  At that

time, the claimant’s complaints consisted of low back pain that

apparently increased with increased activity, bilateral leg pain

(right worse than left), and bilateral numbness and tingling in his

feet.  At the time of this visit, Dr. Boxell felt that, due to the
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substantial lapse of time since the previous MRI, another lumbar

MRI would be appropriate, together with a diskogram and

accompanying enhanced CT scan.  This lumbar MRI was performed on

July 10, 2007, and was interpreted as showing some moderate

bilateral inferior neuroforaminal narrowing at the L4-5 (due to a

broad-based bulge which was superimposed on facet changes) and a

moderate to severe (right greater than left) neuroforaminal

narrowing at L5-S1 (due to a combination of disc bulging and facet

osteophyte).  The recommended diskogram with the accompanying

enhanced CT scan was also performed on July 10, 2007.  The

diskogram reproduced the claimant’s pain symptoms when an injection

was made into the L5-S1 disc. The accompanying enhanced CT scan

revealed diffuse annular tearing of the L5-S1 disc with leaking of

contrast material into the epidural area in the central right

parasagittal region.

Following this testing, Dr. Boxell, in his report of June 2,

2008, again expressed the opinion that the claimant satisfied all

the appropriate criteria for an artificial disc replacement and

that the surgical replacement of the damaged L5-S1 intervertebral

disc was a “reasonable and medically necessary” procedure.  He

indicated that the claimant’s only other opinions were a surgical

fusion of the L5 and S1 vertebrae or simply living with his

condition, as best he could.

In his deposition, Dr. Boxell stated that the claimant would

probably have a 70 percent chance of significantly reducing or

alleviating the chronic pain in his lower back and lower
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extremities. It is also interesting to note that Dr. Boxell

testified that not only had he been performing disc replacement

surgeries, successfully, for some time, but that he had also

undergone this procedure, himself, again successfully.

In contrast to the expert medical opinion of Dr. Boxell, the

respondents have offered the opinion of Dr. Michael Standefer.  Dr.

Standefer is also a neurosurgeon and was the physician that

performed the prior corrective surgery for the claimant’s

compensable lumbar injury.

In his report of July 25, 2006, Dr. Standefer noted that the

claimant had developed focal pain in the left paravertebral region

of his lumbar spine with some radiation into his hip.  He further

recorded that these difficulties had begun on July 3, 2006.  He

indicated that his review of the lumbar MRI, which had been

performed at the request of Dr. Griggs, showed only “post operative

changes” in the lumbar region.  It was Dr. Standefer’s opinion that

his physical examination of the claimant was “unremarkable”.  At

that time, Dr. Standefer recommended only continued conservative

care, in the form of oral anti-inflammatories and physical therapy.

However, he did acknowledge that these residual symptoms in the

claimant’s lumbar spine and into the leg were “most likely related”

to the effects of his corrective surgery.  Finally, he indicated

that epidural steroid injections might become appropriate and

scheduled the claimant for a return appointment.

The claimant never returned to Dr. Standefer, after the visit

on July 25, 2006.  However, on October 6, 2006, Dr. Standefer
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authored a report to the respondent’s nurse case manager.  In this

report, Dr. Standefer stated that “it would be reasonable to

conclude” that the claimant had reached maximum medical

improvement.  He appears to base this opinion on his conclusion

that recent testing failed to reveal any new or recurrent

neurosurgical problem, particularly a recurrent disc protrusion.

However, he did recognize that it was likely that the claimant was

experiencing residual chronic back pain, as a result of his

compensable injury and the corrective surgery.  He only recommended

continued conservative treatment (a walking program, exercise

program, judicious use of anti-inflammatory medication, and

physical therapy) for this “residual neurosurgical pathology”.

In his deposition, Dr. Standefer noted that it was not

“uncommon” for some degree of chronic symptoms, such as pain, to

continue in the lower back and even the lower extremities,

following even successful surgery.  In this deposition, Dr.

Standefer also stated that, at the time he last saw the claimant

(July 25, 2006), he did not “see anything” that would indicate the

claimant to be a candidate for a disc replacement.  It appears that

Dr. Standefer is of the opinion that further surgery would only be

appropriate if the claimant exhibited a recurrent disc protrusion

or structural instability of the lumbar spine.  He did acknowledge

that a disc replacement could be of benefit for the treatment of

the claimant’s chronic pain in the lumbar spine.  However, it was

his opinion that chronic pain would only be sufficient basis for
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further surgery, if the pain was sufficiently severe that it was

disrupting the patient’s lifestyle or his ability to “do his job”.

Dr. Standefer also expressed the opinion that an individual

cannot have this severe and debilitating degree of pain and exhibit

both a normal back examination and normal neurological examination,

as the claimant had exhibited on July 25, 2006.  He further stated

that the activities the claimant was performing, in the pictures he

was shown by the respondents (Respondents’ Exhibit No. 5 to the

hearing) would indicate that the claimant was not experiencing

lumbar pain that was of the requisite degree of severity.  Dr.

Standefer did acknowledge that the positive diskogram, which had

been performed by Dr. Boxell, would indicate that the damaged L5-S1

disc was the source of the claimant’s chronic pain complaints.

After consideration of all the evidence presented, it is my

finding that the expert opinion of Dr. Boxell is entitled to

greater weight and credit than the expert medical opinion of Dr.

Standefer.  Both Dr. Boxell and Dr. Standefer are board certified

neurosurgeons.  Both Dr. Boxell and Dr. Standefer have had numerous

opportunities to see and evaluate the claimant.  However, Dr.

Boxell further appears to posses considerable experience and

expertise in the area of disc replacement surgery.  On the other

hand, although Dr. Standefer is a highly competent and well

respected neurosurgeon with considerable expertise in the treatment

of back injuries and conditions, I am not aware that he has ever

had any involvement in the area of disc replacement surgery.

Further, his opinion on the reasonableness and necessity of the
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disc replacement surgery seems in substantial part based upon his

belief that the claimant’s chronic symptoms (particularly pain) are

not sufficiently severe to justify such a procedure.  I do not

believe that the greater weight of the credible evidence supports

this fact.

Clearly, the severity of pain is a highly subjective matter.

Degrees of pain that might not be normally considered severe can

become so when this level of pain is present for an extended period

of time.  The ability to bear pain, even severe or excruciating

pain, also varies greatly between individuals.  The severity of

pain is always greater to the individual experiencing it, than it

is to an outside observer.  Thus, the actual person experiencing

the pain is clearly the best judge of its degree or severity.

In the present case, there is no doubt that the claimant

sustained significant damage to his L5-S1 intervertebral disc in

the employment related accident of March or April 2005.  Further

damage to this disc resulted from the necessary corrective surgery.

This is the reason that permanent impairment ratings in the AMA

Guides are higher for an operated disc than an unoperated disc.

This extensive damage to the claimant’s L5-S1 intervertebral disc

is objectively demonstrated by the various MRI scans, the diskogram

and most importantly the enhanced CT scan that had been performed

on the claimant’s lumbar spine.  Further, the diskogram objectively

demonstrated that this significantly injured intervertebral disc

is, undoubtedly, the source of the claimant’s chronic back and leg

complaints.



10

In his testimony, the claimant acknowledged that the initial

surgery performed by Dr. Standefer did provide him with substantial

relief of his initial complaints.  In fact, he indicated that these

symptoms had been sufficiently relieved to allow him to continue to

operate his construction company and even perform some of the

actual physical work required to maintain his business.  However,

he testified that when he did perform the more physical aspects of

his business, he experienced significant increases in his symptoms

for a period of time thereafter.

I find this testimony of the claimant, concerning the

chronicity and magnitude of his back and leg pain, to be credible.

The recommended disc replacement is a major surgical procedure and,

as such, carries significant risks, as the claimant is well aware.

The only possible benefit the claimant would stand to gain from

this invasive and extensive surgical procedure would be chronic

pain relief.  If the claimant’s chronic pain was not severe and

significantly altering his lifestyle, I cannot conceive that he

would agree to undergo the risks of this surgical procedure.

I would also note that the respondents imply that the

claimant’s chronic pain symptoms might be psychosomatic or have no

actual physical or organic basis.  This argument is apparently

based upon a statement by Dr. Griggs, in his report dated August

14, 2006.  However, in this report, Dr. Griggs expressed the

opinion that only the claimant’s complaints of chest pain and

numbness in is left arm and chest were probably “functional” (i.e.,

psychosomatic or nonorganic).  In this same report, Dr. Griggs
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appeared to have no doubt that the claimant’s complaints of low

back and left leg pain where due to physical damage caused by the

compensable injury and resulting surgery and noted that such damage

was objectively documented on the lumbar MRI that was performed at

his request.   This physical damage was further objectively

demonstrated by subsequent testing, particularly the diskogram and

accompanying enhanced CT scan.  In fact, the opinion of Dr. Griggs,

concerning the probable etiology of the claimant’s chest and left

upper extremity complaints is disputed by the opinions of Dr. Ross

and Dr. Standefer, which indicated that the claimant’s chest and

left upper extremity complains (as well as some other associated

complaints) were probably due to a reaction to the large doses of

steroids he had received for his compensable lumbar injury.

Applicable case law clearly provides that an injured worker

cannot be required to work in pain.  The express provisions of the

Act provide that an injured worker is entitled to any and all

medical treatment that offers a reasonable expectation of returning

that worker to as near as preinjury state as possible.  This

includes the reduction of alleviation of chronic pain from the

compensable injury.  Neither the Act nor applicable case law limits

this right to only severe or debilitating pain or in any way sets

some threshold limit on the degree of pain that must be experienced

before the injured worker is entitled to appropriate medical

treatment.

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the
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credible evidence that the medical services provided and

recommended to him for his chronic lumbar difficulties by Dr.

Boxell, including a disc replacement, were necessitated by or

connected with his compensable lumbar injury of March and April

2005.  The medical services that have already been provided him by

Dr. Boxell have been proven to have actually accomplished their

intended purposes of allowing an accurate diagnosis of the nature

and extent of his difficulties and allowing the formulation of an

appropriate program of treatment.  The additional medical services

recommended by Dr. Boxell have a reasonable expectation of

accomplishing the intended purpose or goal of reducing or

alleviating the claimant’s chronic pain.  Therefore, these medical

services represent “reasonably necessary medical services” under

Ark. Code Ann. §11-9-508.  Pursuant to the provisions of this

subsection, the respondents are liable for the expense of these

services, subject to the medical fee schedule by this Commission.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. In March and April 2005, the relationship of employee-

employer-carrier existed between the parties.

3.  On all relevant dates, the claimant earned wages

sufficient to entitle him to weekly compensation  benefits of

$466.00 for total disability and $350.00 for permanent partial

disability.
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4.  In March and April 2005, the claimant sustained a

compensable injury to his lumbar spine that was in the form of a

herniated intervertebral disc at the L5-S1 level.

5. There is no dispute over liability for the expense of

medical services provided to the claimant through the visit with

Dr. Christopher Boxell on May 30, 2007.

6. The medical services provided to the claimant and

recommended to the claimant by Dr. Boxell, after May 30, 2007,

represent “reasonably necessary medical services” for the

claimant’s compensable lumbar injury.  Specifically, the claimant

has proven by the greater weight of the credible evidence that

these medical services were necessitated by or connected with his

compensable lumbar injury and have a reasonable expectation of

accomplishing their various intended purposes or goals.

7. There is no dispute, at the present time, over the

claimant’s entitlement to temporary benefits.

8. At the present time, the respondents have accepted

liability for a 10 percent permanent partial disability to the body

as a whole for permanent physical impairment.

9. The respondents have controverted the claimant’s

entitlement to any additional treatment by Dr. Boxell, after May

30, 2007.

10. As no controverted benefits have been awarded to the

claimant, no controverted attorney’s fee can be awarded to his

attorney.
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ORDER

The respondents are liable for the medical services provided

and recommended to the claimant by Dr. Christopher Boxell, after

May 30, 2007.  This liability is subject to the medical fee

schedule established by this Commission.

No controverted attorney’s fee can be awarded to the

claimant’s attorney, at the present time.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                  
                         MICHAEL L. ELLIG

                                   ADMINISTRATIVE LAW JUDGE 
                          


