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DALTON CHURCH, Employee  CLAIMANT

CROSSLAND CONSTRUCTION COMPANY, Employer  RESPONDENT
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OPINION FILED APRIL 22, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by FRANK NEWELL, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 1, 2009, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 7, 2009, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury on November 20, 2007 when he

fell.

4.   Claimant was earning an average weekly wage of $484.71.

At the pre-hearing conference the parties agreed to litigate the following issue:

1.   Claimant’s entitlement to additional medical treatment as directed by Dr. Heim.
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The claimant contends he is entitled to additional medical treatment for his

compensable injury.

The respondents contend claimant is not entitled to an osteochondral transplant at

this time.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 7, 2009, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has met his burden of proving by a preponderance of the evidence

that he is entitled to additional medical treatment as directed by Dr. Heim.

FACTUAL BACKGROUND

The claimant is a 31-year-old man who was originally hired by the respondent as

a carpenter.  Approximately three months after his employment claimant was moved to

steel erection.  On November 20, 2007 the claimant suffered a compensable injury while

working on the upper deck of the baseball stadium for the Northwest Arkansas Naturals.

Claimant testified that decking which was to be used to support concrete separated and

he fell approximately 24 feet to a concrete floor, landing on his feet which caused his legs

to buckle and he fell onto his left side.  Claimant was taken to the hospital and has been

diagnosed as suffering from numerous injuries including a lumbar compression fracture,

a radial head fracture of the left elbow, and concussion syndrome.  Claimant’s
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compensable injuries also included an injury to his left knee.  It is additional treatment for

this left knee which is the subject of this hearing.

Claimant’s primary treating physician with regard to his left knee is Dr. Heim.  In a

report dated February 11, 2008, Dr. Heim recommended surgery in the form of a scoping

procedure to determine exactly what further procedure is needed.  In his report of that date

Dr. Heim indicated that claimant might require a “sympathetic” (sic) osteochondral graft.

Claimant has filed this claim contending that he is entitled to the additional medical

treatment recommended by Dr. Heim.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W. 2d 32 (2004).  What constitutes reasonably necessary medical

treatment is a question of fact to be determined by the Commission.  White Consolidated

Industries v. Galloway, 74 Ark. App. 13, 45 S.W. 3d 396 (2001).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is entitled to additional medical treatment as directed by Dr. Heim.

Dr. Heim addressed the claimant’s need for additional medical treatment in a report

dated February 11, 2008.  In that report, Dr. Heim stated in pertinent part:

There appears to be a little discontinuity in the
medial meniscus, but there is no definite tear
identified and it is difficult to tell with respect to
the chondral surfaces if this is thinning trauma
or perhaps a traumatic chondral defect.  I think
that over three months post injury with his con-
tinued symptoms of medial joint line pain it is
going to be necessary to scope the knee and
determine intraarticular pathology.  I have
explained to him that I will be prepared to do
whatever we need to do, except an ACL re-
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construction, as this probably will not be 
necessary.  He may require a sympathetic
osteochondral graft though if he has a small
chondral defect at the weightbearing surface.

The respondent contends that Dr. Heim’s report can be interpreted as stating that

he wants to perform the operation on claimant’s knee and if necessary perform an

osteochondral transplant at that time.  Respondent is not contending that a transplant will

never be reasonable and necessary, only that it is not reasonable and necessary at this

time.  Instead, respondent is requesting an order from the Commission stating that the

procedure to be followed is a procedure recommended by Dr. Tomlinson.

Following Dr. Heim’s report of February 11, 2008, the respondent had claimant

undergo a second evaluation by Dr. Tomlinson on February 29, 2009.  In addition to

writing a report of that date Dr. Tomlinson also testified by deposition.  Dr. Tomlinson

indicated that he would also perform a scoping procedure on the claimant’s knee and

perform a chondroplasty and a possible lateral release.  Only if the claimant failed those

procedures would Dr. Tomlinson consider a grafting procedure.

First, I believe it is important to note that both Dr. Heim and Dr. Tomlinson have

recommended that the claimant undergo a scoping procedure to determine which

additional procedures are necessary.  Neither of these physicians knows at this time what

additional procedures will be necessary until the scoping procedure is performed and the

claimant’s knee is evaluated.  While Dr. Tomlinson is obviously a well-qualified expert with

regard to the treatment of knees, Dr. Heim is likewise also a specialist in the treatment of

knee injuries.  Dr. Heim has not definitively indicated that the claimant is in need of a

grafting procedure.  He is only indicating that he believes the claimant needs to undergo

the scoping procedure and he will determine at that time which additional procedures are

necessary which may include a grafting procedure.

Dr. Heim is recognized as claimant’s treating physician and I do not believe it would

be appropriate for me to dictate to Dr. Heim how he should proceed with treatment of the
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claimant’s knee injury.  The issue for determination at this time is whether claimant has

proven by a preponderance of the evidence that he is entitled to additional medical

treatment as directed by Dr. Heim.  I find that the opinion of Dr. Heim is credible and

entitled to great weight.  Dr. Heim has recommended that claimant undergo a scope

procedure and at that time he will determine what additional procedures, if any, are

necessary for treatment of claimant’s compensable left knee injury.  This may or may not

include an osteochondral graft.  If during the scoping procedure Dr. Heim determines that

a graft procedure is appropriate, I find that such a procedure is reasonable and necessary

treatment for claimant’s compensable injury.  

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment as directed by Dr. Heim.  This includes the

exploratory scoping surgery and additional procedures performed at that time based upon

his evaluation during the surgery.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $226.00.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


