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Hearing before Administrative Law Judge O. Milton Fine II on March 17, 2009 in Harrison,
Boone County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
Home, Arkansas.

Respondents represented by Mr. James D. Sprott, Attorney at Law, Harrison, Arkansas.

STATEMENT OF THE CASE

On March 17, 2009, the above-captioned claim was heard in Harrison, Arkansas.

A prehearing conference took place on December 22, 2008.  A prehearing order entered

that same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on or about January 13,

2003 and February 13, 2003, when the Claimant alleges the injury.

3. Respondents accepted the carpal tunnel syndrome injury after the deposition

of Dr. Michael Moore was taken.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant, without objection from Respondents, amended the third issue.  The following

were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant incurred a compensable injury in the form of cubital tunnel

syndrome.

3. Whether Claimant is entitled to reasonable and necessary medical care of

his carpal and cubital tunnel syndromes, to include a second carpal tunnel

release.

Claimant reserved all other issues.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that he continues to have ongoing problems with both

hands, wrists, and arms which are solely related to his compensable injuries

he sustained to these body parts on February 12, 2003.  The Claimant is

seeking medical care to resolve his ongoing medical problems related to his
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compensable injuries.  The Claimant’s medical problems are documented by

objective findings.

Respondents:

1. Respondents contend it has paid all temporary total disability and permanent

partial disability benefits to which the Claimant is entitled and that the

treatment sought by the Claimant is not reasonable and necessary medical

treatment related to any injury sustained in the course and scope of his

employment.  The previous complaint was of carpal tunnel syndrome, which

has been repaired and all benefits paid.  The Claimant is now apparently

claiming cubital tunnel difficulties which have not been shown to be related

in any way to his injury or his employment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional.
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4. Claimant has not proven by a preponderance of the evidence that his cubital

tunnel syndrome is compensable.

5. Because of the above finding, Claimant has not proven by a preponderance

of the evidence that he is entitled to reasonable and necessary treatment of

his cubital tunnel syndrome.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment of his carpal tunnel syndrome, to include a

second carpal tunnel release.

SUMMARY OF EVIDENCE

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of two index pages and 43 numbered pages thereafter;

Claimant’s Exhibit 2, a letter from Claimant’s counsel to Respondents’ counsel dated

November 19, 2007, consisting of one page; Respondents’ Exhibit 1, a consultation report

from Dr. Reginald Rutherford dated November 11, 2003, consisting of two pages; Joint

Exhibit 1, the transcript of the deposition (including exhibits) of Dr. Michael Moore taken

August 24, 2004, consisting of 44 pages; and Joint Exhibit 2, the transcript of the

deposition (including exhibits) of Dr. Richard Chitsey taken November 27, 2007, consisting

of 72 pages.  In addition, Claimant’s March 3, 2009 motion to recuse plus attachments,

consisting of 399 pages, have been blue-backed to the record.
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ADJUDICATION

A. Constitutionality

Claimant filed on March 8, 2009, a “Motion to Recuse and Notice of Intent to

Introduce Evidence at Hearing,” along with correspondence and numerous attachments.

Therein, he argued, inter alia, that the provisions of the Arkansas Workers’ Compensation

Act that provide for the establishment of administrative law judges are unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, ___ S.W.3d ___ (Ark. Ct. App. 2007), pet. for rev. denied, No. O7-268 (Ark. May 3,

2007).  Claimant has not sought to distinguish Long or to argue that it should be modified

or overruled.  Hence, the Act is constitutional, and Claimant’s motion is denied.

B. Compensability of Cubital Tunnel Syndrome

Claimant contends that he sustained a compensable injury in the form of cubital

tunnel syndrome on February 12, 2003.  Claimant has not specified whether his alleged

injury was a specific-incident or a gradual-onset one.  Hence, both theories will be

addressed.

With respect to a specific-incident injury, Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.

2007) defines "compensable injury" as follows:

(i) An accidental injury causing internal or external  physical harm to the
body . . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]
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A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2007).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

As for injuries alleged to be gradual-onset in origin, § 11-9-102(4)(A)(ii) & (a) reads:

(ii) An injury causing internal or external physical harm to the body and
arising out of and in the course of employment if it is not caused by a specific
incident and is identifiable by time and place of occurrence, if the injury is:

(a) Caused by rapid repetitive motion.

A claimant seeking benefits for a gradual-onset injury must prove by a preponderance of

the evidence that:  (1) the injury arose out of and in the course of his or her employment;

(2) the injury caused internal or external physical harm to the body that required medical

services or resulted in disability or death; and (3) the injury was a major cause of the

disability or need for treatment.  Wal-Mart Stores, Inc. v. Leach, 74 Ark. App. 231, 48

S.W.3d 540 (2001).  Objective medical evidence is necessary to establish the existence

and extent of an injury, but it is not essential to establish the causal relationship between
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the injury and the job.  Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522

(1999).

In discussing cubital tunnel syndrome, the Arkansas Court of Appeals in Cottage

Café v. Collette, 94 Ark. App. 72, 226 S.W.3d 27 (2006) stated:

Because carpal-tunnel syndrome is by definition a gradual-onset injury, it is
not necessary that the claimant prove that this injury was caused by rapid
repetitive motion.  See Kildow v. Baldwin Piano & Organ, 333 Ark. 335, 969
S.W.2d 190 (1998).  However, because cubital-tunnel syndrome is not
recognized as a per se rapid repetitive injury, the claimant was required to
additionally prove by a preponderance of the evidence that this gradual-
onset injury to her right elbow was caused by rapid repetitive motion.

See Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).

The medical evidence, supported by objective findings, shows that Claimant was

diagnosed as having cubital tunnel syndrome.  I note from his medical records that the

nerve conduction study he underwent on April 27, 2006 reflected, according to Ben

Peszka, PT, “Tardy ulnar neuropathy at elbows (B) (not previously tested).”  Dr. Peter

Tang on May 23, 2006 wrote that Claimant “did have recent nerve conduction studies that

were consistent with cubital tunnel syndrome.”  He also had an abnormal study of his left

ulnar nerve on August 1, 2008.  However, EMG and nerve conduction studies performed

on June 1, 2007 showed no ulnar neuropathy.

Although Claimant contends that he allegedly suffered this injury while employed

at Respondent Pace on February 12, 2003, it is noteworthy that his diagnosis did not occur

until over three years later.  Moreover, the nerve conduction study he underwent on

February 18, 2003, and the EMGs on May 13, 2003 and November 11, 2003, which are

much closer in time to the alleged onset of the condition, reflected no ulnar nerve
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abnormality.  Prior to 2006, the only reference in his records to a potential cubital tunnel

problem is a report by Dr. Reginald Rutherford dated November 11, 2003, that reads in

pertinent part:  “[Claimant] also complains of neck pain and bilateral elbow pain as well as

numbness in the forearm and upper arm.”  This is approximately nine months after the

alleged injury occurred.

Claimant’s hearing testimony on direct examination concerning this condition was

as follows:

Q. Now, Howard, with regard to the issue of cubital tunnel syndrome,
they’re saying that that’s not related.  Has [sic] these symptoms that
you have been there from the very beginning, or is it something that
came all of a sudden later?

A. No, it was something that I never–that’s with the ulnar nerve?

Q. Yes.

A. Just depending on how you sleep, you know.

Q. Okay.  Did that happen from the time in February of ‘03 or did it start
some time later than that?

A. Yeah, but I mean, the more prominent, it seemed when I was talking
to the doctors, and even with doctors afterwards, it was just my hands
were so prominent that, I think it was Doctor, the one in Fayetteville,
Sites, he was, if I remember right, he was saying that it seemed like,
the hands overshadowed the other part of it more or less, you know.
And they didn’t seem to have a good look at it or whatever.

Q. So help us understand what the symptoms are with regard to the
cubital problem.

A. Well, just depending on, like here it’s not so bad, but, I mean,
depending on how you put your arms, I mean, the other part of your
hand goes out.  Or the way you might sleep.  I mean, and that still
happens.  I mean, it doesn’t seem to be as much, you know, but I
don’t use my hands and my arms hardly at all, not compared to what
I used to, you know.
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When questioned by me, the exchange was as follows:

Q. Did you have any pain that day in your elbow area of any sort?

A. Not that I, not that I actually remember.  The only time, basically, it
seems like my elbows would bother me or the rest of my hands is
mainly when I slept.

With respect to the depositions of Drs. Moore and Chitsey, Moore was never asked

about cubital tunnel syndrome when he was questioned on August 24, 2004.  This is not

surprising, considering that at that point Claimant had not yet been diagnosed as having

this condition.  As for Dr. Chitsey, he testified that while he was unfamiliar with the time line

of Claimant’s ulnar nerve symptoms, he stated that it can take up to six weeks for a nerve

conduction study or an EMG to show an abnormality.  For that reason, he opined that if

Claimant’s EMG report for November 11, 2003 reflected no ulnar nerve problems at that

time, it would indicate that  he had no ulnar nerve problems then.  He further testified that

he could not relate Claimant’s ulnar nerve problems back to what caused his carpal tunnel

syndrome in 2003.

Claimant has thus not proven any causal connection between his diagnosed cubital

tunnel syndrome and his job at Pace.  For me to find otherwise would require that I engage

in speculation and conjecture, which I cannot do.  Speculation and conjecture cannot serve

as a substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575

S.W.2d 155 (1979).

Although it is not necessary that I address this element, I also find that Claimant has

not proven a compensable gradual-onset cubital tunnel injury because he has not

established that his job at Pace required rapid repetitive motion, as he must per Freeman
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and Cottage Café, supra.  In Malone v. Texarkana Public Schools, 333 Ark. 343, 969

S.W.2d 644 (1998), the Arkansas Supreme Court held that there is a two-part test for

determining whether an injury is caused by rapid repetitive motion:  (1) the tasks must be

repetitive, and (2) the repetitive motion must be rapid.  If the first element is not met, the

second is not reached.  Id.; Westside High School v. Patterson, 79 Ark. App. 281, 86

S.W.3d 412 (2002).  Moreover, “even repetitive tasks and rapid work, standing alone, do

not satisfy the definition.  The repetitive tasks must be completed rapidly.”  Malone, supra.

Claimant at the hearing stated that his job at the time of his injury was to pull hot

aluminum parts out of a molding machine, remove extra pieces from it, and lay it on a

table.  He could not describe how quickly and how often he performed tasks in his job at

Pace, as shown by the following exchange:

Q. Okay.  And you don’t have an estimate of how many times you did
this in any particular minute or hour or anything–

A. No.

Q. –on this date?

A. Just, I don’t know how many, I couldn’t tell you how many it was.  It
was just that there was, you put out a lot of parts.

His testimony was that February 13, 2003, the date of his alleged injury, was the first day

he was assigned to this machine.  Consequently, he has not proven his cubital tunnel

syndrome to be compensable.

C. Reasonable and Necessary Medical Treatment

Arkansas Code Annotated Section 11-9-508(a) (Supp. 2007) states that an

employer shall provide for an injured employee such medical treatment as may be
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necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

On May 23, 2006, Dr. Tang recommended cubital tunnel release surgery for

Claimant.  However, Dr. Terry Stites on July 11, 2007 stated that Claimant might benefit

from bracing instead, and noted that Claimant’s most recent nerve conduction study

showed no ulnar neuropathy.  Moreover, based upon that normal study, Dr. Chitsey

testified that he were Claimant, he would obtain a second opinion and not “rush in and

have another surgery.”  Even if these problems were not present, Claimant has not proven

that he is entitled to treatment of his carpal tunnel syndrome at Respondents’ expense

because he has not shown it to be compensable.

With respect to his carpal tunnel syndrome, the evidence adduced at the hearing,

along with the stipulations of the parties, establish that Claimant sustained bilateral carpal



Christoffers - Claim No. F308870 13

tunnel syndrome, which Respondents accepted as compensable following the deposition

of Dr. Moore on August 24, 2004.  Claimant underwent a carpal tunnel release on his left

hand on June 30, 2003, and on his right on September 29, 2003.  Moore performed both

surgeries, and Respondents paid for the procedures.  Claimant was assigned a 20 percent

impairment rating for the left upper extremity and 10 percent for the right.  Respondents

accepted and paid the ratings.

He testified that he is still having problems with his hands and arms.  According to

Claimant, he can no longer use ratchets, screwdrivers and wrenches to perform car repairs

and maintenance without stopping due to pain and weakness in his hands and arms; tasks

that used to take a couple of hours now take a couple of days.  When carrying his

groceries home from the store, a distance of one-half to three-quarters of a mile, he must

rest at the halfway point.  He has not worked since he left Pace, and attributed that to his

hands and unrelated head injuries.  However, he later admitted that he resigned from Pace

on November 24, 2003 because he moved and no longer had transportation to work.  He

was accepted for Social Security disability benefits in 2004.  Claimant stated that he is

willing to have Moore treat him again for his hand problems.  Respondents are not

currently paying for any of his treatment, but since his surgeries he has been able to see

Dr. Sites and Dr. Tang for his hands and arms.

Claimant’s medical records reflect that he underwent therapy following his carpal

tunnel releases.  On September 29, 2003, he was complaining of paresthesias on the

medial side of the small finger on his left hand along with a burning sensation in the thumb,

index and long fingers of that hand.  At that time, he reported that he was performing a
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one-handed job at work–pulling gloves apart–that required prolonged pinching.  An EMG

on November 11, 2003, after the releases, remained abnormal, demonstrating bilateral

carpal tunnel syndrome.  It was at this point that Dr. Rutherford assigned him the

impairment ratings discussed above, and recommended that he seek alternative

employment not involving the use of his hands.  Rutherford noted that there was nothing

identified on his tests that would contribute to Claimant’s complaints or call for further

treatment–including additional surgery.

The nerve conduction study he underwent on April 27, 2006 showed that his carpal

tunnel syndrome was “resolving” compared to his pre-operative condition.  Tang on May

23, 2006 agreed that his condition showed “some improvement,” but added that Claimant

still had “some residual abnormal findings in the bilateral median nerve at the wrists.  He

opined that the carpal tunnel syndrome was “not fully resolved,” but recommended no

treatment.

In his 2004 deposition, Dr. Moore agreed with Dr. Rutherford that Claimant required

no revision carpal tunnel surgery.  He stated that at the time he saw Claimant, his

complaints were primarily of pain as opposed to numbness, and added that “there was no

objective studies which would lead us to recommend any specific treatment which could

improve those pain symptoms.”

When Dr. Chitsey was deposed, he testified that he first saw Claimant on December

29, 2005–over two years after he left Pace.  At that time and during their visits thereafter,

Claimant complained of pain in his hands.  He last saw him on May 31, 2006.  Based on

the representation that Claimant has not used his hands in a rapid and repetitive fashion
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since leaving Pace, Chitsey gave only the opinion that it was “possible,” not “probable,”

that his carpal tunnel symptoms were related to his job at Pace.

In light of the above, I cannot find that Claimant has proven that he is entitled to

additional medical treatment.  The evidence shows that, regardless of his alleged current

symptoms, he reached the end of his healing period on November 11, 2003–less than two

weeks before he resigned from Pace.  He has worked nowhere since.  No physician has

recommended treatment of any sort since then to deal with his carpal tunnel syndrome.

Specifically, no doctor has proposed additional carpal tunnel surgery.  In fact, Drs. Moore,

Rutherford and Chitsey stated the opposite.  Dr. Moore went to far as to  testify that he had

nothing upon which to base any further treatment.  The Commission is authorized to

accept or reject a medical opinion and is authorized to determine its medical soundness

and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878

(2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  I credit

Dr. Moore’s testimony, and note that Dr. Chitsey could not definitively connect Claimant’s

post-Pace carpal tunnel symptoms with his employment there.  Hence, in addition to the

lack of recommended treatment, Claimant has not proven a causal connection between

his current condition and his employment at Pace.  He has not shown entitlement to

additional treatment.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above,

Claimant’s claim must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.
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________________________________
Hon. O. Milton Fine II
Administrative Law Judge


