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STATEMENT OF THE CASE

On November 5, 2008, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on July 7, 2008.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following two, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. Respondents have controverted this claim in its entirety.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant was an employee of Respondent Bookout, Inc.

2. Whether Claimant was an employee of Respondent Donnie Bookout.

3. Whether Claimant was an employee of Respondent Chad Bookout, d/b/a

CNS Bookout Farms.

4. Whether Claimant was an independent contractor as opposed to an

employee.

5. Whether Claimant sustained a compensable injury.

6. Whether Claimant is entitled to reasonable and necessary medical

treatment.

Claimant reserved all other issues.
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Contentions

Claimant:

1. Claimant contends that he sustained a compensable injury to his lower back

and that his claim should not be dismissed.  Claimant will be scheduling the

deposition of Chad Bookout.

Respondents No. 1:

1. Respondents No. 1 contend that Claimant was not nor has he ever been an

employee of Bookout, Inc., but that he was an employee of CNS Bookout

Farms, owned by Chad Bookout, and for whom he drove a truck.  Bookout,

Inc, is owned and operated by Donnie Bookout.  These are two separate

companies owned by two different people in the same family.

2. Respondents No. 1 contend that Claimant was never an employee and,

therefore, is not entitled to any benefits.

Respondent No. 2:

1. Respondent No. 2 denies that Claimant was injured and that they should be

responsible for any compensation to Claimant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he was an

employee of Respondent Bookout, Inc.

4. Claimant has not proven by a preponderance of the evidence that he was an

employee of Respondent Donnie Bookout.

5. Claimant has not proven by a preponderance of the evidence that Claimant

was an employee of Respondent Chad Bookout, d/b/a CNS Bookout Farms.

6. Claimant was an independent contractor, as opposed to an employee, of

Chad Bookout.

7. Because of the above findings, neither Donnie Bookout, Chad Bookout, nor

Bookout, Inc., is liable under the Arkansas Workers’ Compensation Act to

Claimant for his alleged injury of November 1, 2005, and the issues of

whether Claimant sustained a compensable injury and whether he is entitled

to reasonable and necessary medical treatment are thus moot and will not

be addressed.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Tabitha Cheek, Donnie Bookout

(hereinafter “Donnie”), and Chad Bookout (hereinafter “Chad”).

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit No. 1, a compilation of
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his medical records, consisting of one index page and 37numbered pages thereafter;

Respondents’ (all Respondents’ exhibits were offered jointly by Respondents No. 1 and 2)

Exhibit 1, the Form AR-C filed in connection with this claim, consisting of one page;

Respondents’ Exhibit 2, the cover sheet of the Articles of Incorporation of Respondent

Bookout, Inc., consisting of one page; Respondents’ Exhibit 3, the Forms 1099 and W-2

issued by Respondent Bookout, Inc., for Fiscal Year 2005, consisting of nine numbered

pages; and Respondents’ Exhibit 4, the Form 1099 issued by Respondent Chad Bookout

to Claimant for Fiscal Year 2005, consisting of one page.

Testimony

John Cheek.  Claimant testified that he is 31 years old and has a high school

diploma.  He worked for Donnie and/or Chad Bookout for six to eight months.  The last two

to three months of this was work for Chad Bookout.  Claimant was mainly under the

direction of Chad.  Donnie and Chad are father and son.  They are in the construction and

excavation business, and haul gravel and asphalt.  Claimant stated that between them, the

Bookouts own six or seven dump trucks; later, he stated that Donnie owned five and Chad

three.  Claimant was unsure which Bookout–Donnie or Chad–owned the truck he drove.

While Claimant did not have to have specialized training to drive the dump truck, he had

to have a Class A CDL license.

Claimant stated that when he was hired, Chad told him that he would make an

average of $350.00 per week.  He was paid by checks that were at first drawn on the

account of “Chad and Sarah Bookout” and later “CNS Bookout Farms.”  Claimant’s pay

was based on 25 percent of what Chad determined the truck had made that week.  He

testified that he had to take Chad’s word as to what the correct amount should be; he could
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only check it by comparing his pay to what the other drivers were making.  Chad gave

direction by calling Claimant’s cell phone and “would recommend” what jobs Claimant

should take.  On a typical morning on the job, Claimant spoke with Chad, who would tell

him what he “preferred or suggested what he preferred the truck to do.”  The preferred or

suggested job would be the best-paying one.  In his opinion, the control Chad exercised

over him was greater than that he was under when he was driving a semi truck over the

road.  Claimant stated that he felt compelled to do what Chad told him to do.

At the time Claimant suffered the injury at issue, he was using the Bookout truck to

haul gravel or White River Materials.  According to Claimant, on November 1, 2005

I was coming back to Glencoe and a[n] individual pulled out in fro[nt] of me
in front of Stiles Grocery.  I immediately went to the right to miss the car.
The truck, I intended on passing the car without hitting them, and the truck
spun around and slid off the bank and turned over.

Claimant stated that he suffered neck and low back pain, but not until a couple of hours

after the accident.  He had not had any neck or back problems before this that caused any

permanent problems.  Claimant treated with Dr. Duke at the emergency room that night,

and with Dr. Adam Gray a few days later.  Claimant described having a headache, along

with pain in his neck and low back, at the time.  MRIs showed mild disc space narrowing

at C5-6 and a mild disc bulge at L3-4, and Gray diagnosed him as having cervical

myofascial strain, and prescribed Flexeril for muscle spasms.  Claimant stated that he had

“excruciating” spasms in his neck and back at the time.  Later, he saw Dr. Meraj Siddiqui,

a pain specialist.

He testified that he continues to have problems with his neck and back.  Claimant

suffers from headaches, his lower back hurts all of the time, and he has numbness in his
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legs.  Sitting for more than 30 minutes at a time bothers him.  He takes MS Contin and

Percocet.  Since the accident, he has not been able to work.  Yard work and gardening

cause extensive pain that lasts the rest of the day.  He sleeps very little, and has gained

nearly 30 pounds.  His doctor wishes to perform a myelogram on him.  Medicaid has paid

for most of his care.

Two weeks after the accident, Chad told Claimant that he had nothing for him to do

and no other trucks for him to drive.

Under questioning from Respondents No. 1, Claimant testified that he went to work

for Chad the same day he quit driving for another individual.  At one time he worked as an

owner/operator for Benedict Trucking, using his father-in-law’s truck.  The trucking firm

would give him a list of the loads available, and Claimant chose the one he wanted to haul.

He stated that when choices were available when he was working for Chad, he was able

to opt for one over the other; but Chad would tell him the one he preferred to be

chosen–which usually was a better-paying one.

Claimant stated that he never received a check from Donnie Bookout or Bookout,

Inc.  Chad was the person with whom he talked when he was hired and when he went to

work on a given day.  And Chad was the one who contacted him if something needed to

be done or if a change had occurred.  Claimant testified that at the time this occurred,

Chad was working for Bookout, Inc.  But he did not receive any direction from anyone else

at Bookout, Inc.  Three drivers drove for Bookout, Inc., while Claimant and two others

drove for CNS Bookout Farms.  Once he arrived at the place where he was to deliver his

load of gravel, Claimant received instructions from White River Materials and the Highway

Department.  He testified at his deposition that on the date of the motor vehicle accident
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at issue, he was working for CNS Bookout Farms on a highway job through White River

Materials.

When shown the Form AR-C that was filed in connection with the instant claim,

Claimant stated that he signed it, and that his personal information thereon was correct.

His employer was listed on the form as “Chad Bookout DBA Bookout Trucking” because

that was whom he thought he was working for.  He received a Form 1099 for 2005 from

“Chad Bookout Farms.”

While he testified on direct examination that he had not worked since the accident,

he stated on cross-examination that he returned to work in December 2005 moving 15 to

20-pound turkeys into a truck.  He performed this job for approximately one month.  Also,

he helped one of his relatives with his siding business by running a Skil saw.  He also

admitted that Dr. Gray ceased seeing him because it was discovered that he was receiving

pain medication from both him and Dr. Siddiqui.  While Claimant stated that he

experiences numbness in his hands at times, he clarified that it is primarily in his right

hand, on which he has previously had surgery.

Shown a record from Dr. Siddiqui dated June 9, 2006, Claimant admitted that it

reflects that he complained of severe low back pain but could not recall any specific

causative incident.  He stated that at the time he went to Siddiqui, he had muscle spasms

and pain.  While his treatment included injections, they only made the pain worse.

Claimant testified that the truck he was driving at the time of the accident had a sign

on the door that read, “Bookout, Inc.”

Under questioning from Respondent No. 2, Claimant stated that he was paid only

a percentage of what he hauled.  No taxes were withheld from his check.  He admitted that
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he has not filed tax returns for 2005, despite his receipt of a Form 1099 for that period, and

that he was under a tax garnishment order from the Internal Revenue Service for 2003.

Claimant testified that he did not travel to the hospital by ambulance.  The date after

the accident, he called and asked about being allowed to drive, but was told that was not

possible because the truck was out of service.  He called again two weeks later, with the

same results.  Claimant contended that his muscle spasms arose out of the accident, and

were not due to moving turkeys.

While he testified earlier that he has gained 30 pounds since the accident, he

admitted that the accident report reflects his weight as 235, and that he lost approximately

10 pounds in the three months after the accident.  He also admitted that he has taken a

large amount of medication since the accident.

When questioned further by his attorney, Claimant stated that he had no idea why

Dr. Siddiqui’s notes reflect that he did not know the cause of Claimant’s pain.  Claimant

told Siddiqui about the vehicle accident.  With respect to his right hand numbness, he

testified that it was due to a piece of fiberglass that lodged in the joint of one finger.  He

stated that he attempted to return to work after the accident, without success.  Claimant

stated that the morphine does not erase his pain completely.

Dr. Gray found Claimant to have muscle spasms, and diagnosed him as having

myofascial pain of the cervical spine.  He wanted Claimant to stop working and apply for

short-term disability benefits.  When he performed siding work after the accident, it was

only on a part-time basis.  The siding weighed very little.  He also worked loading turkeys,

handling only three to four loads per night, three to four days per week.  This job put him

in a physical condition where it was difficult to move, and he slept very little.



Cheek - Claim No. F513399 10

Claimant stated that two weeks after the accident, Chad fired him for speaking badly

of him to other people.  He denied doing this, but stated that he sought financial help from

churches in the area.  His testimony about his work arrangement was that some days he

worked for Chad, and some for Donnie.  Chad never used the words “employee” or

“independent contractor.”

Under further questioning from Respondents No. 1, Claimant clarified that while

some days his jobs were for Donnie as opposed to Chad, to his knowledge he never

worked a single day for Donnie.  He was not able to explain why he did not look for work

after his termination.  At first, he stated that he did not feel that he was able to work; but

he admitted that he had gone to Chad two weeks after the accident, asking to be put back

to work.  He then stated that he did not look for work because there were no jobs available

close to his home.  His attorney advised him not to lift anything over 20 pounds.  Later, he

stated that he did work during the period after his termination but prior to the filing of his

Form AR-C on March 6, 2006, and that he was looking for other work at that time as well.

He sought work loading turkeys, laboring at a dairy farm, and driving a dump truck.

Claimant has used a chainsaw since the accident on more than one occasion to cut

firewood for personal use.

When Respondent No. 2 questioned Claimant further, he stated that he did not

apply for unemployment benefits after Chad terminated him.  But in follow-up questioning

by Respondents No. 1, he admitted that his deposition testimony was that he applied, but

was told that he was ineligible.

Under questioning from me, Claimant testified that he never had any type of contract

with Chad concerning his driving the dump truck.  The 25 percent Claimant was paid was
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based on an oral agreement–that was the term Chad offered.  He never had such a

discussion with Donnie.  Claimant stated that “I took it as I was an employee and that I had

to file my own taxes.”  With respect to jobs he performed for Donnie, he stated that at the

time he was still in contact with Chad, but Donnie was laying gravel or asphalt at the

destination and instructed him where to unload.  But he added that this was only the type

of instruction he would have been given by anyone else in the context of delivering a load.

In performing his job, Claimant stated that his only tools were the dump truck and his cell

phone.  When asked about his earlier testimony that Chad would “suggest” jobs, Claimant

confirmed that he would suggest the jobs he preferred be taken.  On rainy days, Chad

would offer him a job or give him the option of being off work that day.  His testimony about

his firing was that Chad told him that he no longer needed him as an “employee,” and that

he used that particular word.  The truck he was driving on the date of the accident was the

one he drove most of the time.  Chad was the one instructing him where to go and what

to do.  Asked about the dirt under his fingernails the date of the hearing, he explained that

it was caused by his pulling plants in his garden the day before.

Tabitha Cheek.  Called by Claimant, her husband, Ms. Cheek testified that they

have been married for six years.  She was present when Chad approached Claimant about

driving for him.  The words “independent contractor” and “employee” were not mentioned.

Asked about the checks Claimant received for his driving, Ms. Cheek stated that they bore

the name of “CNS Bookout Farms.”  The truck he drove the vast majority of the time had

“Bookout, Inc.” on the door.

With respect to the accident, Ms. Cheek stated that Claimant called her and stated,

“Honey, I rolled the truck.”  She went to the site and saw the vehicle down a 10 to 15-foot
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embankment.  Claimant was trembling, and stated that he did not know if he was alright.

Ms. Cheek drove him to the emergency room.  Claimant told the physician there that he

was having a lot of pain in his neck and lower back.  Within two weeks after this visit,

Claimant went to see Dr. Gray.  She described his pain as becoming worse over time.  He

became eligible for Medicaid and saw Dr. Siddiqui and then Dr. Terry Burns for pain.  It

was Ms. Cheek’s opinion that Claimant’s condition is worsening.  She stated that she has

witnessed him falling due to his legs buckling.

While Ms. Cheek was present the day that Chad allegedly fired Claimant, her

testimony was that he did not use the word “fired.”  Chad told him that he did not have any

work for him, and presented with an attitude that he did not care about Claimant or his

situation.

At present, the Cheeks have to relying on her disability benefits.  Claimant

performed a job involving turkeys for a time, but he could barely move after performing it.

His doctor suggested that he obtain disability benefits.

Under questioning from Respondents No. 1, Ms. Cheek testified that she and her

husband have told his doctors about his problems with falling, notwithstanding the fact that

these accounts are not in his medical records.  Claimant does not perform any tasks

around the house.  While she stated that he does not perform yard work, she added that

he does some things outside.  However, she did not believe that he was pulling weeds the

day before the hearing.

When questioned by Respondent No. 2, Ms. Cheek stated that it is her

understanding from Claimant’s medical records that he has herniated discs.
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Under questioning from me, Ms. Cheek testified that they do not have a lawn to take

care of.  They have a small garden, however.

Donnie Bookout.  Called by Respondents No. 1, Donnie testified that his business

is Bookout, Inc., which was incorporated in 1997.  The business is involved with

construction, asphalt, sand and gravel, and dump trucks.  The heavy equipment used

includes dump trucks.  Donnie identified Respondents’ Exhibit 3 as Forms 1099 and W-2

that Bookout, Inc., issued in 2005.  The 1099s went to subcontractors, and the W-2s went

to employees.  Claimant was not in either group, and never worked for him.  Donnie stated

that he is not part of Chad Bookout Farms or CNS Farms; those are owned by his son,

Chad.  However, CNS subcontracted from Donnie’s business at times.  Donnie had two

trucks working for White River Materials.  Chad had his own trucks and agreement involved

with White River.  Donnie’s sole control over Chad’s trucks or what Claimant did at White

River pertained to when they were unloading asphalt at White River.  In those instances,

he directed where the load should be dropped, as he did for other drivers.  Donnie testified

that he and Chad did not switch drivers.

With respect to the truck that Claimant was driving at the time of the accident,

Donnie testified that he sold the truck to Chad one to three weeks prior to then.  The

registration was changed, and Chad was paying for the truck.

Under questioning from me, Donnie testified that he never utilized Claimant’s

services in any way.  He stated that the drivers that worked for him received W-2s and

were his employees.
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When questioned by Claimant, Donnie stated that the reason that the name

“Bookout, Inc.” and his Department of Transportation (DOT) number were still on the truck

at the time the accident was “[p]rocrastination.”

Chad Bookout.  Called by Respondent No. 2, Chad testified that at one time he

operated under the name “CNS Bookout Farms.”  At the time of the 2005 accident, Chad

hauled for Donnie and for others, and owned three trucks.  He stated that he did not have

any employees then.

Chad testified that he never told Claimant that he was his employee, and did not

treat him as one.  Claimant’s pay was 25 percent of the loads he hauled.  While he told

Claimant of the jobs available, he did not direct him to take a particular one.  Claimant

chose how many runs he would make on a given day.  Chad stated that if his decision had

carried the day, the drivers would have traveled to Jonesboro more, since such a run paid

more.  He did admit, however, that many days there was no real choice because of the

lack of options; but he maintained that drivers still had the option of doing nothing at all.

After the accident at issue occurred, Chad went to the site.  He described Claimant

as “being a little excited” about what had occurred.  Claimant called him the next day,

seeking work.  But  Chad told him he had no work for him because the truck was out of

commission.  The Saturday after the wreck, Claimant went to Jonesboro and hauled hay

for Chad.  But he stated that he had no other work for him.  He told him this when the two

spoke about two weeks after the accident.  Chad denied “firing” Claimant; he stated that

he merely informed him that he could not use him.

When describing how he came to use Claimant’s services, Chad testified:
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But I indicated to him when I hired him at Hobbs, as his wife–I pulled in in the
dump truck.  I was having to drive it ‘cause I didn’t have anyone to drive it.
He’d come by a couple weeks earlier wanting a job, and I didn’t need him at
that time, but it so happened that I did at that time.  So I pulled him, the truck
was running, I was sitting in the truck and he got up on the fender.  And I told
him that if he was ready to come to work, if he was still wanting a job, and he
said yes.  And I said, well, I could use someone, but I need them
immediately.  He said he could start, I think it was Monday, I can’t remember
what day of the week it was on.  I told him there was no, that he was self-
employed, that I’d pay him 1099s, there was no workmen’s [sic] comp., no
taxes taken out, if he was all right with that.  And he said, yeah, sounded
great, he was tired of driving to Batesville.

At the time the accident occurred, according to Chad, he had no employees.  He never told

Claimant that he was an employee.

Chad testified that with respect to the truck that was in the wreck, he had purchased

it from Donnie, his father, in late 2004 or early 2005.  Asked to explain why he did not

remove the “Bookout, Inc.” decal from the door of the vehicle, he stated that he was waiting

to have enough money to paint it.

Under questioning from Claimant, Chad testified that he did not recall whether the

truck had the DOT number from Bookout, Inc., on its door at the time of the accident.  He

was not familiar with DOT regulations concerning the placement on the numbers on a

vehicle.

Under questioning from Respondents No. 1, Chad denied that Claimant ever worked

for Donnie or Bookout, Inc.

When questioned by me, Chad stated that the 2005 1099 in evidence was the only

one he ever issued to Claimant.  The name “Chad Bookout Farms” at the top of the form

is the name of his company.  “CNS Bookout Farms” is another name he uses for his

business.  Since the accident, he has incorporated, using one of the above names.  Chad
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stated that along with Claimant, he had two other drivers.  The arrangement with them was

the same as with Claimant.  He has never had any employees.  Chad testified that he has

no workers’ compensation coverage.  He had no contract with Claimant other than the oral

agreement he made with him that was quoted above.

Documents-Medical

Claimant’s Exhibit 1.  Claimant’s medical records reflect the following:

On November 3, 2005, he presented to Melbourne Medical Clinic for follow-up in

connection with a dump truck rollover accident two days before.  He complained of, inter

alia, headache and tenderness of the paravertebral muscles in the cervical and lumbo-

sacral spine areas.  The APN, after consultation with Dr. Gray, gave Claimant “Flexeril 10

mg 1 p.o. t.i.d. prn for muscle spasms.”  The next day, he returned and complained of

continued neck pain radiating to his arms, along with headaches.  A CT scan of Claimant’s

head and an MRI of his cervical spine were recommended.  The MRI, conducted on

November 21, 2005, was normal except for minimal disc space narrowing at C5-6.  No

herniation was found.  The CT scan on the same date was normal.  Claimant returned to

the clinic on November 29, 2005, stating that he was now having low back problems.  An

MRI of his lumbo-sacral spine was recommended.  The December 5, 2005 MRI showed

only a mild diffuse annular bulge at L3-4 resulting in a slight flattening of the ventral margin

of the thecal sac.  No herniation, stenosis or foraminal narrowing was found.  The

remainder of his disc spaces were found to be normal.

Claimant saw Dr. Gray on December 29, 2005 and presented with continued

cervical and mid-lumbar back pain.  Chiropractic treatment did not help.  He stated that he

had no neck or back problems prior to the truck accident “at work several months ago.”
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Claimant also reported having muscle spasms in his lower thighs, which had only been

occurring since the previous “week because he has returned to work and has been lifting

15 to 20 pound turkeys into a truck.”  Gray assessed him as having a cervical myofascial

strain, along with a lumbar bulging discopathy at L3-4 with strain, and gave him a 20-pound

lifting restriction.  When Claimant returned to Dr. Gray on February 23, 2006, he had

completed two weeks of physical therapy without improvement.  He reported that his neck

pain was tolerable, but that his back condition was not.  Claimant reported continuing to

work unloading live poultry, despite his earlier lifting restriction.  Dr. Gray recommended

that he discontinue work and apply for short-term disability benefits, and referred him for

epidural injections.  Because of his lack of insurance coverage, Claimant was unable to

obtain the injections.  When Gray saw him on March 27, 2006, he noted the presence of

“diffuse lumbar spasms.”  Claimant became eligible for Medicaid and returned to Dr. Gray

on April 27, 2006, reporting that he was such suffering from spasms.  Gray referred him

to a pain management center for consideration for lumbar epidural injections.

On June 9, 2006, Claimant saw Dr. Siddiqui and told of having severe low back

pain, averaging 8-9/10, for the last few months.  Interestingly, the note of the visit states

that “[t]he patient did not recall any specific incident associated with pain.”  He was

assessed as having lumbosacral spondylosis, facet arthropathy and myofascial pain

syndrome.  Siddiqui on July 6, 2006 performed a lumbar facet joint branch block at left L4,

L5, S1.  When Claimant returned on August 30, 2007, he complained of worsening lower

back pain.  Dr. Siddiqui assessed him as having lumbosacral spondylosis and lumbar disc

displacement disorder, and recommended a lumbar epidural steroid injection.  This was

performed on September 18, 2007, with the injection being made at L5-S1.
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The record of Claimant’s December 7, 2007 visit to the Midway Medical Clinic

incorrectly states that his “MRI showed multiple herniated disks.”  On January 7, 2008, he

complained of constant low back pain and stated that he needed stronger medication.

Claimant again reported increased lower back pain, along with neck pain, in a clinic visit

on February 6, 2008.  The records of the clinic reflect that Claimant returned for monthly

visits through October 2008 and sought pain medication refills each month.

Documents-Nonmedical

Respondents’ Exhibit 1.  In his Form AR-C for the incident at issue that he signed

on March 6, 2006, Claimant listed his employer as “Chad Bookout DBA Bookout Trucking.”

Respondents’ Exhibit 2.  This is the cover sheet of the Articles of Incorporation of

Bookout, Inc., filed April 11, 1997.

Respondents’ Exhibit 3.  This exhibit reflects that Claimant was not among those

receiving a Form 1099 from Bookout, Inc., for 2005.  Also, while he also did not receive a

2005 W-2 from this company, Chad Bookout and eight others did.  However, Claimant did

receive a 2005 Form 1099 from “Chad Bookout Farms.”

ADJUDICATION

A. Claimant’s Employment Status

At the outset, Claimant’s employment status at the time of the accident must be

determined.  If claimant does not meet the definition of “employee” contained in Ark. Code

Ann. § 11-9-102(9)(A) (Repl. 2002), his alleged injury is not one governed by the provisions

of the Arkansas Workers' Compensation Law.  Whether a claimant was an independent

contractor or an employee at the time he or she was injured is a question of fact.  Moore

v. Long Bell Lumber Co., 228 Ark. 345, 307 S.W.2d 533 (1957); Franklin v. Arkansas Kraft,
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Inc., 5 Ark. App. 264, 635 S.W.2d 286 (1982).  It turns on a number of factors related to

the alleged employer's right to control and of factors related to the relationship of the work

to the alleged employer's business.  These have been set out in D. B. Griffen Warehouse,

Inc. v. Sanders, 336 Ark. 456, 986 S.W.2d 836 (1999):

1. The extent of control which, by the agreement, the master may exercise over
the details of the work;

2. whether or not the one employed is engaged in a distinct occupation or
business;

3. the kind of occupation, with reference to whether in the locality, the work is
usually done under the direction of the employer or by a specialist without
supervision;

4. the skill required in the particular occupation;

5. whether the employer or the workman supplies the instrumentalities, tools,
and the place of work for the person doing the work;

6. the length of time for which the person is employed;

7. the method of payment, whether by the time or by the job;

8. whether or not the work is a part of the regular business of the employer; and

9. whether or not the parties believe they are creating the relation of master and
servant; and whether the principal is or is not in business.

(citing Restatement (Second) of Agency § 220).  See Dickens v. Farm Bureau Mutual Ins.

Co., 315 Ark. 514, 868 S.W.2d 476 (1994).  This list is not exhaustive; there may be other

factors worthy of consideration.  Furthermore, some of the factors set out above may not

be relevant in a given case.  It falls to the Commission to accord weight to the factors to

arrive at a determination.  Franklin, supra.  However, the Supreme Court has stated that

the "right of control" is the primary factor in determining whether the relationship is one of
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agency or independent contractor.  Riddell Flying Svc. v. Callahan, 90 Ark. App. 388, 206

S.W.2d 284 (2005).

Under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), Claimant must prove by a

preponderance of the evidence that Donnie Bookout, Bookout, Inc., and/or Chad Bookout

were his employers.  The term “preponderance of the evidence” does not mean

preponderance in amount, but implies an overbalancing in weight.  Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

In light of the evidence adduced at the hearing, I find that Claimant has not proven

by a preponderance of the evidence that he had any type of relationship with either Donnie

Bookout or Bookout, Inc.  Claimant, Donnie and Chad testified that neither Donnie nor

Bookout, Inc., ever hired or paid him.  This is borne out by the fact that Claimant received

neither a W-2 nor a Form 1099 from either Donnie or Bookout, Inc., for 2005.

In fact, the only evidence, such as it is, that points to there being a potential

employer/employee relationship between Donnie and/or his corporation and Claimant is

(1) the signage on the door of the truck that Claimant drove; and (2) Claimant’s testimony

that Donnie gave him orders when he unloaded at the White River Materials site.  With
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respect to the first item, it is clear that this is not enough to show that Claimant was an

employee of Donnie or Bookout, Inc.  Both Donnie and Chad testified that at the time of

the accident, Chad was the owner of the dump truck.  He had purchased it from his father

weeks before, and had not gotten around to changing the name or the DOT number

thereon.

Claimant has focused on Donnie’s DOT number still being on the door of the vehicle

as making him or his corporation liable here under the principle of “logo liability.”  He cites

Lung v. Manning Svcs., Inc., 8 F.Supp.2d 1155 (E.D. Ark. 1998), in support of this.  “The

federal regulations and ‘logo liability’ case law in this circuit make it clear that if Peter Estes

was driving under Manning’s logo with its consent, Manning is liable for Estes’ negligence.”

Id. at 1157 (citing 49 C.F.R. § 1057.12(c)(1)).  This is readily distinguishable from the case

at hand.  First, there is no evidence that Chad was using the logo and DOT number of his

father with his father’s consent.  Second and more important, even if that were the case

here, the application of “logo liability” establishes tort liability–not the existence of an

employer/employee relationship for purposes of the Arkansas Workers’ Compensation Act.

In light of the above, I find that it Claimant has not proven that he was an employee either

of Donnie Bookout or of Bookout, Inc.

As for his relationship with Chad Bookout, a more extensive analysis of the factors

is required.  When testifying concerning the degree of control Chad had over him as a

driver, Claimant used the words “recommend” and “suggest” to describe how Chad

communicated with him.  When more than one job was available, Chad “recommended”

or “suggested” certain ones–those that invariably paid more money.  This shows that

Claimant had a choice of whether to accept a given job or not.  Chad’s testimony was that
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he desired for the drivers to go to Jonesboro–a more lucrative run.  But their wish was to

remain more local and to stick together in case one of them ran into trouble.  Even when

no job choice was available, according to Chad, Claimant and his other drivers could opt

not to drive at all.  Claimant confirmed that he was ultimately allowed to choose which job

he wanted.

As for Factors 2-4, Claimant did not have his own business.  While being a dump

truck driver is clearly a distinct and skilled occupation (requiring a Class A CDL license),

one that could be done by either an employee or by an independent contractor, this was

not delved into extensively at the hearing.  With respect to the level of supervision

exercised over such drivers in the locality, the evidence showed that this is primarily limited

to directing where the drivers are to drop off their loads.

In reference to the fifth factor, Chad supplied the primarily tool of the job:  the dump

truck.  The only other tool mentioned was the cell phone Claimant used to communicate

with Chad.  The phone was Claimant’s.

Regarding Factors 6-7, while Claimant had not been working for Claimant very long,

his term of employment was indefinite.  He was not paid by the hour, but rather by the job.

His agreement with Chad was that he was paid 25 percent of the value of each load.  As

the exhibits and the testimony showed, Respondent during the period at issue was paid

as an independent contractor rather than an employee.  There was no withholding taken

from his paycheck; he was provided a Form 1099 rather than a W-2.  But it is noteworthy

that in Callahan v. Riddell Flying Service, 2004 AWCC 49, Claim No. E702846 (Full

Commission Opinion filed March 12, 2004), aff’d, 90 Ark. App. 388, 206 S.W.3d 284
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(2005), the Commission stated that whether the claimant received a 1099 or a W-2 is only

one factor and not dispositive of the issue of whether a claimant is an employee.

Under the eighth factor, hauling gravel and asphalt via dump truck was obviously

part of Chad Bookout’s regular business; in fact, it and construction were the only

businesses mentioned at the hearing.  From the evidence, hauling was the primary

business.

As for the final factor, the evidence as to the parties’ understanding of their

relationship points more to one of independent contractor.  Chad testified that when he

approached Claimant about driving, he made clear to him that Claimant would be self-

employed and would be paid as one.  No withholding would be taken out of his check, and

he would not have workers’ compensation coverage.  Claimant agreed.  As to his

characterization of their relationship, Claimant at first testified that Chad never used the

words “employee” or “independent contractor.”  Later, however, he stated that when Chad

fired him approximately two weeks after the accident, he told Claimant that he no longer

needed him as an “employee,” and used that particular word.  However, Claimant’s wife,

Tabitha, who was present when that conversation took place, stated that Chad merely told

him that he did not have any work for him.

The balance of the factors, particularly the principal one–control–clearly favors the

finding that Claimant was an independent contractor of Chad Bookout.  Hence, he, like

Bookout, Inc., and Donnie Bookout, is not responsible for Claimant’s alleged injury for

purposes of the Arkansas Workers’ Compensation Act.
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B. Balance of Issues

Because of the above findings, the balance of the issues–whether Claimant

sustained a compensable injury and whether he is entitled to reasonable and necessary

medical treatment–are moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


