
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F309903

GARY CHEATHAM, Employee  CLAIMANT

BARLOWORLD HANDLING, Employer  RESPONDENT

LIBERTY MUTUAL INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED FEBRUARY 5, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by RUSSELL HARPER, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On January 7, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on November 12, 2008,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinion is final.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment.

2.   Statute of limitations.

At the time of the hearing claimant clarified that his request is for additional medical

treatment as recommended by Dr. Black; specifically, a CT scan.

The claimant contends that as a result of his compensable injury he is entitled to

ongoing evaluation and treatment.
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The respondents contend they have paid all compensation benefits to which

claimant is entitled; that further medical evaluation and treatment for the September 7,

2003 injury is not reasonably necessary; and that the statute of limitations bars the

claimant’s claim to additional benefits in connection with this case.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on November 12, 2008, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant’s claim for additional compensation benefits is not barred by the

statute of limitations.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable injury; specifically,

additional medical treatment as recommended by Dr. Black.   

FACTUAL BACKGROUND

The claimant is a 51-year-old man who suffered a horrific compensable injury to his

nose and face on September 7, 2003 when a brake chamber on a truck exploded

approximately two feet from his face while he was working as a diesel mechanic.

Respondent accepted that injury as compensable and paid some compensation benefits.

At some point after his injury the claimant also began receiving medical treatment for his

cervical spine and surgery was recommended by Dr. Blankenship to repair a disc
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herniation.  Respondent did not accept liability for a cervical spine injury and a hearing was

conducted on that issue on February 23, 2005.   In an opinion filed March 14, 2005, I found

that claimant’s cervical spine condition was not compensable.  This finding was appealed

by the claimant and affirmed by the Full Commission in an opinion filed November 10,

2005.   The Full Commission’s opinion was appealed to the Arkansas Court of Appeals

which also affirmed the decision in an unpublished opinion filed on August 30, 2006.

During the course of the prior litigation and appeals the claimant continued to

receive medical treatment for his compensable nose and face injury.  This included

medical treatment from Dr. Black.   In a report dated July 8, 2005 Dr. Black noted that the

claimant had significant problems with his nose.  He went on to recommend that the

claimant undergo reconstructive surgery and recommended Dr. Keith LaFerriere in

Springfield, Missouri.  The medical records indicate that claimant was evaluated by Dr.

LaFerriere on April 27, 2006.   According to Dr. LaFerriere’s report of that date this referral

was made by the carrier.  Dr. LaFerriere indicated in his report that his physical exam

revealed that claimant had a septal deviation which restricted his airway on the left side.

As a result, it was Dr. LaFerriere’s opinion that claimant would benefit from a nasal and

septal reconstruction.  This surgery was apparently performed by Dr. LaFerriere on July

25, 2006, and was paid for by the respondent.

In a letter report dated June 14, 2007, Dr. LaFerriere indicated that while claimant’s

nasal reconstruction had healed,  he continued to have some additional problems including

occasional epistaxis and chronic post-nasal drip.  Dr. LaFerriere prescribed claimant

medication for the inside of his nose in an attempt to correct this condition without drying

out the nose.  He noted that there was not much else he could do for the claimant, but

indicated that claimant would benefit from an evaluation for chronic rhinosinusitis and

inhalational allergies.  As a result, Dr. LaFerriere referred claimant back to Dr. Black for this

evaluation.
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Claimant was next evaluated by Dr. Black on July 12, 2007 with a complaint of a

sore throat so severe that it prevented claimant from eating and claimant also had some

patches of skin in his mouth which resulted in Dr. Black performing a throat culture and

biopsy.

Dr. Black’s report of July 20, 2007 indicates that the biopsy showed some

inflammatory cells and necrotic tissue and a couple of atypical cells.  He also noted that

the claimant had a history of spitting up blood and some skin suggestive of pemphigus.

By August 27, 2007, Dr. Black noted that the biopsy was consistent with a diagnosis of

pemphigus.  He also noted that claimant had large bleeding ulcers in his mouth.  As a

result, Dr. Black referred claimant to Dr. Hull for an evaluation and prescribed Prednisone.

Claimant was evaluated by Dr. Hull on September 10, 2007.  Her office notes indicate that

claimant is there on referral from Dr. Black for multiple sores in his mouth.  She went on

to note: “This started after his nose surgery after a sinus infection about a year ago.”  Dr.

Hull went on to prescribe medication for treatment of claimant’s condition.

On October 6, 2008 claimant returned to Dr. Black for an evaluation of right facial

pain.  At that time Dr. Black recommended a CT scan.

Apparently the respondent accepted and paid for the surgical procedure performed

by Dr. LaFerriere.  However, when claimant was referred back to Dr. Black by Dr.

LaFerriere the respondent did not initially pay for that medical treatment.  However, on

October 28, 2008, the respondent did pay for medical treatment received by claimant on

July 12, 2007; August 6, 2007; August 23, 2007; and September 19, 2007.

Claimant has filed this claim contending that he is entitled to additional medical

treatment for his compensable injuries; specifically, the CT scan recommended by Dr.

Black.  Respondent contends that claimant’s claim for additional compensation benefits

is barred by the statute of limitations.
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ADJUDICATION

The statute of limitations with regard to claims for additional compensation benefits

is codified at A.C.A. §11-9-702(b)(1) which requires that claims for additional compensation

be filed within two years from the date of the injury or one year from the date of the last

payment of compensation.  In this particular case, claimant requested a hearing on

additional benefits by letter dated August 7, 2008.   Obviously, the request was not filed

within two years from the date of claimant’s injury on September 7, 2003.  Thus, claimant

must prove that his request on August 7, 2008 was within one year from the date of last

payment of compensation.

For the purpose of the statute of limitations, the date the medical benefits are

furnished is deemed to be payment of compensation, not the date that payment for

medical services is actually made.  Heflin v. Pepsi-Cola Bottling Company, 244 Ark. 195,

424 S.W. 2d 365 (1968).   I find based upon the evidence presented that claimant’s claim

for additional compensation benefits on August 7, 2008 was filed within one year from the

date of last payment of compensation benefits.

Here, as previously noted, claimant came under the care of Dr. LaFerriere following

a referral by Dr. Black.   Dr. LaFerriere performed reconstruction surgery on the claimant’s

nose on July 25, 2006.   Treatment by Dr. LaFerriere was accepted and paid for by the

respondent.  When Dr. LaFerriere released claimant from his care on June 14, 2007, he

referred claimant back to Dr. Black for additional evaluations.  The medical records indicate

that claimant was evaluated by Dr. Black on several occasions and by Dr. Hull on

September 10, 2007.  Each of those medical visits occurred at least within one year from

the date of the last medical visit.   While respondent did not initially pay for Dr. Black’s

medical treatment, the respondent did pay for that medical treatment on October 28, 2008.

Even though payment was not made until more than one year after the visits to Dr. Black

in July, August, and September of 2007, medical treatment from Dr. Black was
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nevertheless furnished and paid for by the respondent and it is the date the medical

treatment was provided that is controlling.   In this particular case, the respondent last paid

for medical treatment from Dr. Black on September 19, 2007.  Therefore, claimant’s

request for additional compensation benefits on August 7, 2008, was within one year from

the date of the last payment of compensation.   Accordingly, I find that claimant’s claim for

additional compensation benefits is not barred by the statute of limitations.

The final issue for consideration involves the issue of whether additional medical

treatment recommended by Dr. Black is reasonable and necessary.   Claimant has the

burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.

3d 32 (2004).   After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that claimant has met his burden of proof.

This claimant suffered a compensable injury to his face and nose when the brake

chamber exploded in his face in September 2003.  The medical evidence indicates that

claimant has had continuing problems with his face and nasal area since that time.  Most

recently, this resulted in a reconstruction performed by Dr. LaFerriere in July 2006.

Following that surgical procedure Dr. LaFerriere referred claimant back to Dr. Black for

further evaluation of problems relating to claimant’s compensable injury.  While Dr. Black’s

medical report of July 12, 2007 does indicate that claimant’s main complaint at that time

is a severe sore throat, Dr. Black’s subsequent medical reports indicate that claimant was

having additional problems with large bleeding ulcers in his mouth.  There is no indication

in the medical reports that claimant was simply suffering from a sore throat as opposed to

additional complications from his compensable injury.  In fact, after Dr. Black referred

claimant to Dr. Hull for the multiple sores in his mouth, Dr. Hull stated:

This started after his nose surgery after a sinus
infection about a year ago.
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Furthermore, in the report dated October 6, 2008 in which Dr. Black recommended

a CT scan, Dr. Black noted that he was evaluating the claimant for right facial pain and

further noted the claimant’s prior work-related injury.

Based upon the foregoing evidence, I find that claimant has met his burden of

proving by a preponderance of the evidence that he is entitled to additional medical

treatment for his compensable injury.  Since the time of his original compensable injury in

September 2003 the claimant has continually had problems with his nasal area and his

face.  He has received treatment from Dr. Black and other physicians for those various

conditions.  Dr. Black has now recommended a CT scan for further evaluation.  I find that

the additional treatment recommended by Dr. Black is reasonable and necessary.

AWARD

Claimant’s claim for additional compensation benefits is not barred by the statute

of limitations.   Further, claimant has met his burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment for his compensable injury.

This includes additional treatment recommended by Dr. Black; specifically, a CT scan.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $337.40.

IT IS SO ORDERED.

                                                                      
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


