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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 14, 2009, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on January 30, 2009.  This

Prehearing Order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the preset time.  A copy of this Prehearing Order and

Respondents’ Fifth Amended Prehearing Questionnaire were

made Commission’s Exhibit No. 1 to the hearing record.

The following stipulations were submitted by the

parties in the Prehearing Order and not withdrawn during the

course of the hearing:
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1. The employee/employer/insurance carrier

relationship existed on or about March 21,

2008.

2. The respondents controvert all benefits. 

By agreement of the parties, the issues to be litigated

and resolved at the present time were identified as follows

during the course of the hearing:

Claimant:

1. Compensability of a back condition

(reserved).

2. Compensability of a left knee injury

caused by a specific incident.

3. Temporary total disability related to

the claimant’s knee condition from April

19, 2008, to a date yet to be

determined.

4. Past and future medical expenses,

including surgery by Dr. Gruenwald on

November 25, 2008, to the left knee.

5. Attorney’s fees.

6. Average weekly wage (reserved).
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Respondent:

1. The nature and extent of the claimant’s

injuries, if any.

The record consists of the two-volume April 14, 2009

hearing transcript and the exhibits contained therein,

except that Claimant’s Proffered Exhibit No. 6 will not be

considered evidence in deciding this claim.  In addition, I

have bluebacked to designate as part of the record (1) a

cover letter and fifteen pages of medical reports received

from Mr. Davis by letter dated May 12, 2009; (2) Mr. Purvis’

post-hearing brief and English translation of the claimant’s

employment applications filed on May 5, 2009, and (3) Mr.

Davis’ response filed on May 6, 2009.    

DISCUSSION

Issue 1: Should Claimant’s Proffered Exhibit 6 Be Admitted   
          Into Evidence?

Claimant’s Proffered Exhibit No. 6 is a Commission-required

Form AR-2 completed by the respondent’s case manager on May

13, 2008 regarding Mr. Castaneda’s workers’ compensation

claim.  Arkansas Code Annotated Section 11-9-529 provides in

part:

(a) Within ten (10) days after the date of receipt
of notice or of knowledge of injury or death, the
employer shall send to the Workers’ Compensation
Commission a report setting forth:
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(1) The name, address, and business of the
employer;
(2) The name, address, and occupation of the
employee;
(3) The cause and nature of the injury or death;
(4) The year, month, day, and hour when, and the
particular locality where, the injury or death
occurred; and
(5) Such other information as the commission may
require.
(b) Additional reports with respect to the injury
and of the condition of the employee shall be sent
by the employer to the commission at such time and
in such manner as the commission may prescribe.
(c)  Any report provided for in subsection (a) or
(b) of this section shall not be evidence of any
fact stated in the report in any proceeding with
respect to the injury or death on account of which
the report is made.

In the present case, the claimant’s attorney did not

raise an estoppel argument in his issues and contentions

identified in the prehearing order.  The claimant’s attorney

has also offered no explanation as to how the content of the

May 13, 2008 Form AR-2 is legally relevant to the

compensability of the claimant’s alleged knee injury, his

period of temporary disability or the reasonable necessity

of the medical treatment that he has received.  In light of

the prohibition in Arkansas Code Annotated Section 11-9-

529(c), Claimant’s Proffered Exhibit 6 will not be

considered as evidence in rendering a decision in this case. 
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Issue 2: Did The Claimant Sustain A Compensable Left Knee    
      Injury On March 21, 2008 As He Contends?

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

In the present case, I find that the claimant has

established by a preponderance of the evidence that he

sustained a compensable small medial meniscus tear in his

left knee on March 21, 2008, when he slipped while

attempting to grasp a chain while standing on rollers.  

In finding that the slip and fall actually occurred,

and that the claimant injured his knee in that incident, I

find credible the claimant’s description of that incident
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and the pain in his left knee when he hit.  (T 45-46) I am

also persuaded by Pedro Ramirez, who drove the claimant to

and from work, and who testified that he became aware of the

claimant’s knee problem on the day of the accident at work. 

(T 33-34) I am further persuaded by the Witness Statement

Report of foreman Roger Ellis, prepared on April 21, 2008,

which contains an incident date of March 21, 2008, and

indicates that the claimant came to Mr. Ellis and told Mr.

Ellis that he had stepped between the exit rollers and hurt

his knee.  (R. Exh. 1 p. 3-4) I am likewise persuaded by the

Witness Statement Report of supervisor Danny McConnell, also 

prepared on April 21, 2008, which describes essentially the

same incident with bruising to the claimant’s leg (R. Exh. 1

p. 1-2) Finally, I am persuaded by the hearing testimony of

Lexicon’s Safety Division Manager, Kenneth Green, indicating

that Mr. Ellis advised Mr. Green of the mishap on March 21,

2008, and that Mr. Green met with the claimant and observed

a swollen knee.  (T. 101-103)

I find that a slip and fall while standing on rollers

is a “specific incident” within the meaning of Act 796 of

1993, as the term “specific incident” has been construed by

the Arkansas Courts, and I find that any injury sustained

while reaching for a chain in the operation of a crane at
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1The claimant’s testimony, Dr. Gruenwald’s testimony,
and the reports bearing Dr. Gruenwald’s name are somewhat
unclear as to precisely what treatment, including
arthroscopy, was provided by Dr. Gruenwald himself as
opposed to residents under Dr. Gruenwald’s control at
University Hospital.  Dr. Gruenwald’s deposition testimony
persuades me, however, that Dr. Gruenwald was at least
present and observing during all treatment in reports
bearing his name.  

Lexicon would arise out of and in the course of the

claimant’s employment with Lexicon.

I also find that the claimant established by a

preponderance of the evidence that the slip and fall

incident caused an internal injury to his body in the form

of a medial meniscus tear in his left knee and that the

surgically treated medial meniscus tear is established by

medical evidence supported by objective findings.

In these regards, I note that the existence and extent

of the medial meniscus tear in the claimant’s left knee are

established by Dr. Gruenwald’s surgical observation and

repair of a medial meniscus tear during left knee

arthroscopy performed on or about November 25, 20081. (Post-

hearing Exh. p. 7-8)

I am persuaded by the following evidence that the

claimant has established by a preponderance of the evidence

a causal connection between the incident at work on March
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21, 2008, and Dr. Gruenwald’s objective observation of a

medial meniscus tear in the claimant’s left knee during

arthroscopy in November of 2008.  First, I am persuaded by

Mr. Green’s observation of left knee swelling on March 21,

2008.  Next, I am persuaded by pre-surgical physician

suspicions of a left medial meniscus tear made by Dr.

Eisenbach on April 23, 2008, when the claimant first went to

a physician after the incident, and later made by Dr.

Gruenwald and/or his staff on June 26, 2008, on August 27,

2008, on November 5, 2008, and on November 19, 2008.  (R.

Exh. 1 p. 5; and Post-hearing Exh. p. 4 - 5 and 9 - 11) I am

also persuaded by notations of symptoms (either pain or

tenderness) on the medial side of the claimant’s left knee

in each of these reports and in Dr. Gruenwald’s report dated 

May 1, 2008.  (Post-hearing Exh. p. 12) 

Finally, I am persuaded by Dr. Gruenwald’s opinion on

causation given in his deposition on April 7, 2009.  Dr.

Gruenwald testified that the accident at issue was probably

the cause of the claimant’s medial meniscus tear if: (1) the

claimant was not having a problem with his knee before March

21, 2008; (2) the claimant reported a work-related incident

to his supervisory personnel and/or co-workers; (3) the

claimant was noticed limping after the accident; (4) the
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claimant told Dr. Eisenbach about the work-related incident;

(5) Dr. Eisenbach like Dr. Gruenwald suspected a meniscus

tear; and (6) surgery revealed a meniscus tear.  (Jt. Exh. 1

p. 58-59) On this record, I am persuaded that Dr.

Gruenwald’s opinion was not based on any material mistake of

fact.  Dr. Gruenwald is the only physician to have rendered

an opinion on causation, and as a treating surgeon, I find

that Dr. Gruenwald’s un-rebutted medical opinion should be

entitled to great weight.    

For all of the reasons discussed herein, I find that

the claimant has established by a preponderance of the

evidence each of the requirements necessary to establish

that he sustained a compensable medial meniscus tear in his

left knee on March 21, 2008.

In reaching my conclusions, I recognize that the

respondents have offered evidence negatively impacting the

claimant’s credibility.  For example, the deposition

testimony of Patrick Reagan, a Texas engineer, persuades me

that the claimant applied for his job at Lexicon using a

Social Security Number that was assigned to Mr. Reagan, not

to Mr. Castaneda.  (R. Exh. 2 p. 5) The claimant’s refusal

to answer Mr. Purvis’ questions regarding the claimant’s

answers on an employment application also persuade me that
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the claimant lied on his application where he checked that

he was in this country legally.  (T 61)  

Further, according to Dr. Gruenwald one week of

narcotics after meniscus repair surgery is stretching it and

most patients recover after surgery in two to seven weeks. 

(Jt. Exh. 1 p. 32-32) In the present case, the claimant

testified at the April 14, 2009 hearing, over four months

after surgery, that he still has such limited mobility and

pain in his knee and in his back that he cannot return to

work.  (T. 78) 

The claimant’s back complaints being to appear in the

medical reports after knee surgery.  The claimant reported

on January 2, 2009, that he still experienced a pain level

in his knee of 7 out of 10.  Notably, Dr. Gruenwald

testified that the claimant’s post-surgical complaints about

a 7 pain level in the knee, his back pain complaints, and

his post-surgical complaint that his pain medication did not

work, are indicative of pain management issues, not

mechanical issues.  (Jt. Exh. 1 p. 35, 36-37, 40) Dr.

Gruenwald further testified that the etiology of the

claimant’s reported left knee pain on January 7, 2009 was

unknown.  Dr. Gruenwald requested an MRI in 2009 to make

sure that there was nothing overlooked.  (Jt. Exh. 1 p. 46)
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The MRI had not been performed at the time of the hearing

conducted on April 14, 2009.  Based on the objective

evidence available to Dr. Gruenwald, he testified that there

is no indication that a patient should suffer any long-term

disabilities or problems from a meniscus tear.  (Jt. Exh. 1

p. 44) Dr. Gruenwald also testified that he is not aware of

any objective findings that would be causing any continuing

pain in the claimant’s knee.  (Jt. Exh. 1 p. 44)

The claimant’s extensive back and knee complaints

following a relatively minor surgery for a small meniscus

injury, and the complete lack of any objective basis for

these complaints, support an inference on this record that

the claimant has engaged in malingering behavior after his

surgery in November of 2008.  Notwithstanding the claimant’s

behavior after surgery, however, the record as discussed

above abundantly documents the existence of a medial

meniscus tear consistent with the claimant’s pre-surgical

symptoms documented by Dr. Eisenbach and Dr. Gruenwald.  As

discussed above, contemporaneous swelling and bruising were

documented by Mr. McConnell and Mr. Green as being seen on

the date of injury.  Significantly, while the CT test on May

1, 2008 indicated to Dr. Gruenwald that the claimant also

had an old medial collateral ligament abnormality in his
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left knee, neither the medical reports or the information

provided by Mr. Ellis, Mr. McConnell, or Mr. Green indicate

that the claimant was having any ongoing knee symptoms

before the reported slip and fall incident on March 21,

2008.

Finally, while the claimant’s lying on an employment

application about his legal status in this country has at

least some negative impact on his credibility as a witness,

I find that the respondents in this case have failed to

present any persuasive evidence to establish that the

incident and injury did not occur in the manner as described

by the claimant and as substantially documented by Mr.

Green, Mr. Ellis and Mr. McConnell.

Issue 3: Is The Claimant Entitled To Temporary Total         
         Disability From April 19, 2008, To A Date Yet To Be 
         Determined And Past And Future Medical Expenses?    

The claimant’s work related injury at issue is a knee

injury, therefore the claimant’s injury is considered a

scheduled injury.  See Ark. Code Ann. § 11-9-521(a).  For a

scheduled injury, a claimant is generally entitled to

temporary total disability benefits only until the healing

period ends or until the claimant returns to work, whichever

occurs first. Wheeler Construction Co. v. Armstrong, 73 Ark.

App. 146, 41 S.W.3d 822 (2002).  The healing period
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continues until the injured employee is as far restored as

the permanent character of the injury will permit.  The

healing period ends once the underlying condition has become

stable and when nothing further in the way of medical

treatment will improve the permanent character of the

injury.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W.2d 582 (1982).  The persistence of pain is not

sufficient, by itself, to extend the healing period provided

that the underlying condition has stabilized.  Id. 

In the present case, the claimant kept working after he

injured his knee on March 21, 2008, and he continued to work

until he was terminated on April 18, 2008.  After the

incident, the claimant continued to perform his regular job

duties until he was terminated. (T 64-65)    

The conclusions of the Arkansas Court of Appeals in

Farmers Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d 899

(2002) appear to be relevant to the “return to work”

circumstances presented in the present case.  In this

regard, while one might argue that Mr. Castaneda “returned

to work” when he continued to work for the respondents

between March 21, 2008, and April 18, 2008, so as to bar any

temporary disability award thereafter, I note that in Biles

the claimant (1) kept working after his injury, (2)
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continued to work for six months until he was terminated by

his employer for alleged misconduct, and (3) was fully

performing his job prior to termination.  Notwithstanding

the claimant’s continued work in Biles, the Court of Appeals

reasoned for purposes of a temporary total disability award

for his scheduled injury that:

In light of the legislative purpose, it would
be ludicrous to assume that the legislature sought
to penalize workers who sustain scheduled
injuries, or to deter such workers from making a
good-faith effort to return to the work force
following such an injury.  Section 11-9-521(a)'s
brief reference to temporary disability benefits
merely establishes the right of a worker who has
sustained a scheduled injury to such benefits, and
was clearly not intended to bar additional
temporary total disability benefits following an
unsuccessful attempt to return to the workforce.
See Roberson v. Waste Management, 58 Ark. App. 11,
944 S.W.2d 858 (1997).

"Return to work" is not defined by the Act,
and we think it would be a gross perversion of the
purpose of the Workers' Compensation Act to hold
that appellee "returned to work" pursuant to §
11-9-521(a) by continuing to report to work
following his injury.  In our view, appellee never
left work. Appellee could not leave work - without
being terminated for absenteeism - until he had
been evaluated by a physician and given an
off-work slip. Appellee requested medical care and
evaluation, but appellant refused to provide it. 
No reasonable construction of the term "return to
work" would permit an employer to coerce an
injured worker to abandon his claim to temporary
disability benefits by denying him reasonable and
necessary medical treatment for an admittedly
compensable injury. [footnote omitted]
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Likewise, in the present case, Mr. Castaneda never left

work until his termination for undisclosed reasons on April

18, 2008.  Mr. Green’s testimony corroborates the claimant’s

testimony that, as in Biles, Mr. Castaneda requested medical

treatment before his termination but was refused treatment

by his employer.  Mr. Green acknowledged at the hearing that

he refused to arrange to send the claimant to a doctor for

his knee when Mr. Castaneda requested treatment.  Instead of

making arrangements for Mr. Castaneda to see a doctor for

the swollen knee that Mr. Green observed, Mr. Green directed

the claimant to take Ibuprofen and go back to work.  (T 103-

106) Mr. Castaneda thereafter arranged his own treatment at

his own expense of $80 with Dr. Eisenbach on April 23, 2008,

five days after his termination.  (R. Exh. 1 p. 5; C. Exh. 2

p. “Exhibit 2")

Because I find the circumstances in the present case

essentially identical in all relevant respects to the

circumstances under review in Biles, I find that the

claimant’s period of continued employment after his injury

was not a “return to work” within the meaning of Ark. Code

Ann. § 11-9-521(a).  Consistent with Biles, I therefore find

that the claimant’s period of compensation for temporary
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total disability for his scheduled injury began on April 19,

2008, the day after he was terminated.

The claimant had not returned to work thereafter

through the date of the hearing held on April 14, 2009, and

the claimant contends that he remained within his healing

period and entitled to temporary total disability

compensation through the date of the hearing and continuing

to a date yet to be determined.

The evidence which best supports the claimant’s

contention that he remained within the healing period for

his compensable knee injury at the time the hearing held on

April 14, 2009, includes the claimant’s testimony that he

was still in the process of taking physical therapy the day

before the hearing held on April 14, 2009, and that he still 

requires followup with Dr. Gruenwald, but not until after he

undergoes an MRI that he cannot afford to pay for himself. 

(T 52, 74) The claimant testified that he still cannot work

now because of limited mobility and pain in his knee and

back.  (T 78)

Dr. Gruenwald testified at one point that a patient

with this type of injury typically reaches maximum medical

improvement in six to twelve months after surgery.  (Jt.

Exh. 1 p. 47) Dr. Gruenwald testified on page 49 of his
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April 7, 2009, deposition that there was no way to tell

whether the claimant has yet reached maximum medical

improvement because Dr. Gruenwald had not seen the claimant

in such a long time in April of 2009.

However, in another portion of his deposition, Dr.

Gruenwald testified that the tear observed during surgery

was a small medial meniscus tear, not a complete tear.  (Jt.

Exh. 1 p. 27) Dr. Gruenwald also testified that most

patients recover in two to six weeks after surgery.  (Jt.

Exh. 2 p. 32) As discussed above, Dr. Gruenwald also

testified that in the present case, Mr. Castaneda’s post-

surgical pain complaints on January 2, 2009, the claimant’s

post-surgical complaints about his pain medication, and the

claimant’s post-surgical low back complaints indicate pain

management issues not mechanical issues. (Jt. Exh. 1 p. 35-

40).  Dr. Gruenwald testified that he would normally expect

six weeks of post-surgical physical therapy for a small

medial meniscus tear.  (Jt. Exh. 1 p. 68) Dr. Gruenwald

testified that he is not aware of any objective findings

that would be causing any continued pain in Mr. Castaneda’s

knee.  (Jt. Exh. 1 p. 44)

Furthermore, on December 3, 2008, the claimant was not

scheduled for any additional followup appointments by Dr.
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Gruenwald’s staff.  (Post-hearing Exh. p. 3)  When the

claimant returned to UAMS with complaints on January 7,

2009, Dr. Montgomery’s assessment was left knee pain of

unknown etiology.  (Post-hearing Exh. p. 2)  The January 7,

2009 report indicates that the physicians ordered an MRI,

not to check the status of the repair performed on the small

medial meniscus tear, but to determine whether anything was

missed during arthroscopy.  (Post-hearing Exh. p. 2) 

It appears to me that, for purposes of determining when

the claimant’s healing period ended or will end, Dr.

Gruenwald’s opinions are somewhat at odds.  The Commission

has the duty to resolve conflicting medical evidence,

including medical testimony.  Maverick Transportation v.

Buzzard, 69 Ark. App. 128 (2000).  The Commission may review

the basis for a doctor’s opinion in determining its weight

and credibility.  Id.  When medical opinions conflict, the

Commission may resolve the conflict based on the record as a

whole and reach the result consistent with reason, justice,

and common sense.  Barksdale Lumber v. McAnally, 262 Ark.

379, 557 S.W.2d 868 (1977).

In the present case, I find that a preponderance of the

credible evidence establishes that the claimant’s post-

surgical healing period for his compensable injury ended on
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January 7, 2009.  In reaching that conclusion I am relying

on Dr. Gruenwald’s testimony that most patients recover

within two to six weeks, that he would normally expect six

weeks of post-surgical physical therapy for a small medial

meniscus tear, that he is not aware of any objective

findings that would cause the claimant’s ongoing pain

complaints and that the claimant’s complaints did not appear

to be related to a mechanical problem.

In reaching this conclusion, I recognize that the

claimant received additional physical therapy after January

7, 2009, and that the claimant has not yet undergone the

knee MRI or followup that Dr. Gruenwald requested.

However, I find that the MRI proposed by Dr. Gruenwald

in January of 2009 is not reasonably necessary medical

treatment for the claimant’s compensable medial meniscus

tear injury.  In this regard, I note that the claimant has

already undergone a CT examination and exploratory

arthroscopy on the knee, and Dr. Gruenwald’s testimony

indicates to me that the MRI was ordered not for the

compensable medial meniscus tear, but in response to the

claimant’s unexplainable ongoing knee complaints of some

unknown etiology.  
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For essentially the same reasons, I likewise find that

the claimant has failed to establish by a preponderance of

the evidence that his physical therapy after January 7,

2009, was intended to improve the permanent character of his

compensable medial meniscus tear injury.  By January 7,

2009, the claimant’s subjective knee complaints were deemed

to be of unknown etiology, rather than attributable to the

small medial meniscus tear repaired in November of 2008.  

Finally, I do not find Dr. Gruenwald’s proposal that

the claimant return to Dr. Gruenwald after undergoing an MRI

to be treatment intended to improve the permanent character

of the claimant’s compensable medial meniscus tear injury. 

The purpose of that office visit will be to review an MRI

which, as discussed above, is not being ordered for the

compensable medial meniscus tear injury.    

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably
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necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, I find that Dr. Eisenbach’s

treatment, Dr. Gruenwald’s prescribed CT, Dr. Gruenwald’s

prescribed pre-surgical physical therapy and treatment, Dr.

Gruenwald’s surgery, and Dr. Gruenwald’s post-surgical

treatment and prescribed physical therapy through January 7,

2009 was all reasonably necessary for diagnosis and

treatment of the claimant’s compensable medial meniscus tear

injury.  There is no credible evidence in the record which

indicates to me that Dr. Gruenwald’s treatment through

January 7, 2009, was either excessive or inappropriate to
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diagnose and treat the claimant’s medial meniscus tear

injury.

However, as discussed above, I find that the claimant

has failed to establish that physical therapy after January

7, 2009, the proposed MRI, or a post-MRI followup with Dr.

Gruenwald are reasonably necessary to treat his small medial

meniscus tear repaired on November 25, 2008.  I am instead

persuaded on this record that the claimant recovered from

his medial meniscus tear before January 7, 2009, and that

his ongoing subjective pain complaints after that date which

caused his doctor to prescribe the additional physical

therapy, an MRI and a follow up visit, are of unknown

etiology, are not based on any mechanical problem, and are

not related to the claimant’s compensable medial meniscus

tear injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employer/insurance carrier

relationship existed on or about

March 21, 2008.

2. The respondents controvert all benefits.

3. The claimant proved by a preponderance

of the evidence that he sustained a

compensable small medial meniscus tear
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injury to his left knee on March 21,

2008.

4. The claimant proved by a preponderance

of the evidence that he is entitled to a

period of compensation for temporary

total disability for his scheduled knee

injury beginning on April 19, 2008, and

continuing through January 7, 2009.  The

claimant failed to prove by a

preponderance of the evidence that he

remained within the healing period for

the compensable medial meniscus tear

injury in his left knee beyond January

7, 2009.

5. The claimant proved by a preponderance

of the evidence that Dr. Eisenbach’s

treatment, Dr. Gruenwald’s prescribed

CT, Dr. Gruenwald’s prescribed pre-

surgical physical therapy and treatment,

Dr. Gruenwald’s surgery, and

Dr. Gruenwald’s post-surgical treatment

and prescribed physical therapy through

January 7, 2009, were all reasonably
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necessary for diagnosis and treatment of

the claimant’s compensable medial

meniscus tear injury.  The claimant has

failed to prove by a preponderance of

the evidence that Dr. Gruenwald’s

proposed MRI, the claimant’s physical

therapy after January 7, 2009, or Dr.

Gruenwald’s proposed followup after the

claimant receives an MRI are reasonably

necessary for treatment of the

claimant’s compensable medial meniscus

tear injury. 

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).
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The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


