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Claimant represented by the HONORABLE STEVEN McNEELY, Attorney at Law, Little Rock,
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Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law,
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STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.   On February 2, 2009, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The parties further

stipulated that the claimant was released to regular duties on March 5, 2009, at which time she

would no longer be entitled to temporary total disability benefits.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.
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The testimony of Cecelia Carreno- the claimant, and Catalina Lopez coupled with medical

reports and other documents comprise the record in this claim.  

DISCUSSION 

Cecilia R. Carreno, the claimant, with a date of birth of November 12, 1983, is a June

2003, high school graduate.  The claimant was initially employed by respondent, a temporary

employment agency, in 2004, and worked for same off and on thereafter.  While the claimant is a

single parent of  four (4) children - ages 6-weeks, 2 years, 8 years and 10 years -  she and the

father of the two younger reside together.  

During her employment with respondent-employer claimant has discharged duties at Brent

and Sam’s Cookies, Molex, and the Arkansas Rice Depot.  The testimony of the claimant reflects

that in 2004 she was assigned to Brent & Sam Cookies for approximately two (2) weeks. 

Claimant concedes that during her other period of employment by respondent she has worked day

noting that child care did not present a problem because her brother would care for the children

while she was at work.  Claimant testified that her brother is no longer in the state and she has no

other relatives in the area.

The testimony of the claimant reflects that when she returned to the employment of

respondent in May 2008, she requested work on the second shift.  Claimant explained that during

the day she needed to be home to care for her children because her boyfriend, who worked days,

was available to provide childcare at night.  Claimant was assigned to Brent & Sam’s Cookies, by

respondent-employer, where she discharged the duties of a line leader.  The claimant’s shift was

from 5:00 p.m. until 3:00 a.m.

The claimant explained that in addition to providing instructions to other employees
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regarding their job assignment, she was also responsible for insuring that the equipment was

cleaned at the end of the shift before the crew of employees left.  The testimony of the claimant

reflects that if the employees left before the equipment was cleaned it was her responsibility to

then clean it.  On August 20, 2008, while cleaning the equipment the claimant sustained an injury

to her right upper extremity.

The compensability of the claimant’s August 20, 2008, right arm is not disputed.  The

claimant underwent surgery relative to the injury and was taken off work by her treating

physician, Dr. David L. Gilliam, a Little Rock orthopedic surgeon.  The claimant was paid

temporary total disability benefits through September 18, 2008, when she released to light duty

work.

The evidence in the record reflects that the claimant present the light duty release to

respondent-employer.  Further, the evidence in the record reflects that the claimant was offer light

duty work in the office of respondent-employer.  The claimant was directed to report for work on

Friday at 8:00 a.m. by Ms. Catalina Lopez, Senior Staffing Counselor for respondent-employer.

Claimant asserts that she informed Ms. Lopez that she could not report for work as

requested.  The claimant’s testimony reflects that she did not have anyone to provide child care

for her children during the day.  Claimant concedes that she could physically performed the light

duty job offered by respondent.  Claimant asserts that when she returned to respondent-employer

to pick up her temporary total disability check the following week she was informed that none

was available for her because she had not reported for the light duty work.

Ms. Catalina Lopez, senior staffing counselor for respondent-employer, acknowledged

that there was discussion and explanation regarding the claimant’s request for work during the
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second shift when the claimant returned to the employment of respondent in May 2008. 

Specifically, the claimant’s child care situation served as the basis for jobs during the second shift. 

Ms. Lopez’s testimony reflects that when presented with the light duty release by the claimant in

September 2008, she informed the claimant that she would be working in the office of

respondent-employer.  Further, the claimant was told to report for work at 8:00 a.m.  Ms. Lopez

testified that the claimant’s light job duty assignments would have included answering the

telephone, taking applications, and translating.

At the time of her May 2008 employment with respondent and assignment to Brent &

Sam’s Cookies, the claimant was pregnant.   Claimant delivered her child on February 8, 2009. 

Claimant acknowledged that she did not look for employment subsequent to her September 2008,

light duty release by Dr. Gilliam.  Claimant testified that prior to her August 20, 2008, injury she

had plan to continue working until the birth of the child and to return to work six weeks

thereafter.  

During the claimant’s March 5, 2009, visit to Dr. Gilliam she was released to return to

work without restrictions effective March 9, 2009.  Dr. Gilliam also opined during the March 5,

2009, visit that the claimant had reached maximum medical improvement relative to the

compensable August 20, 2008, right arm injury.  The testimony of the claimant reflects that she

has hardware in her right wrist area, which was put in during the surgery.  Claimant notes that the

area of the hardware is painful.  Claimant also noted that she lack significant strength in the right

arm, which limits the amount of weight that she can pick up.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,
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application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On August 20, 2008, the relationship of employee-employer-carrier existed

among the parties, when the claimant earned wages sufficient to entitle her to weekly

compensation benefits of $201.00/$154.00, for temporary total/permanent partial disability.

3. On August 20, 2008, the claimant sustained an injury to her right upper extremity 

arising out of and in the course of her employment, which rendered her temporarily totally

disabled for the period August 21, 2008, through September 18, 2008.

4. The claimant has failed to sustain her burden of proof by a preponderance of the

evidence that she remained totally disabled and correspondingly entitled to temporary total

disability benefits subsequent to September 19, 2008, as a result of the August 20,2008,

compensable injury.

CONCLUSIONS

On August 20, 2008, the claimant sustained an injury to her right upper extremity within

the course and scope of her employment.  Claimant asserts that as a result of the afore she

remained off work and within her healing period through March 5, 2009, and correspondingly

entitled to temporary total disability benefits.  Respondents content that the claimant has been

provided all appropriate temporary total disability benefits as a result of the compensable injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.  In the instant claim
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the compensability of the claimant’s August 20, 2008, right upper extremity injury is not disputed. 

The evidence reflects that the claimant underwent surgery regarding the right arm injury

and taken off work by her treating physician, Dr. David L. Gilliam, a Little Rock orthopedic

physician.  Further, the evidence discloses that on September 18, 2008, the claimant was released

to light duty work by her treating physician.  The claimant presented the light duty release to

appropriate supervisory personnel of respondent-employer.  Further, the evidence disclosed that

while the claimant remained within her healing period, which did not cease until March 5, 2009,

she was offered work within her restrictions by the respondent at the time she presented the light

duty release.  Claimant acknowledged that the light duty work offered by respondent in

September 2008, was within her physical capabilities.  

In the instant claim, the claimant sustained a compensable scheduled injury on August 20,

2008.  While it is clear that as of the September 18, 2008, light duty release the claimant remained

within her healing period, the evidence preponderates that work was offered to the claimant by

respondent-employer within the physical capability of the claimant.  Further, the evidence

preponderates that the claimant’s election not to pursue the offered light duty job was not the

product of residuals of the injury but rather the lack of available childcare arrangements.  The

testimony of the claimant reflects that the cost of child care for her three children at the facility

that she checked would be $220.00, per week.   Further, claimant testified that her average

weekly wages was $290.00.  

The evidence preponderates that the light duty work within the claimant’s physical

capability was offered to same by respondent-employer on September 18, 2008, while the
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claimant was within her healing period for her compensable scheduled injury, and the claimant

declined same.  The claimant has failed to sustain her burden of proof by a preponderance of the

evidence that she was within her healing period and was not returned to appropriate work

subsequent to September 18, 2008, such that she would be entitled to temporary total disability

benefits.  Wheeler Construction Co., v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001). 

The present claim for additional temporary total disability benefits for the period September 19,

2008 through March 5, 2009, is respectfully denied and dismissed.  Matters not addressed herein,

to include permanency and additional medical benefits, are expressly reserved.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


