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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE EDDIE H. WALKER,
Attorney at Law, Fort Smith, Arkansas.

The respondent was represented by HONORABLE WILLIAM G.
BULLOCK, Attorney at Law, Texarkana, Texas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on April

2, 2009, in Texarkana, Arkansas.  A Prehearing Order was

entered in this case on January 30, 2009.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The claimant sustained a compensable injury to his

spine on January 4, 1982.

2. The claimant is permanently and totally disabled

and receiving disability benefits at a weekly rate

of $140.00.

3. This claim has been the subject of prior

proceedings, hearings, and orders.  
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. The claimant’s entitlement to additional

medical treatment and temporary

disability benefits related to that

treatment.

2. Attorney’s fee.

Respondent:

1. Whether or not the claimant can

discharge his burden of proving, by a

preponderance of the evidence, that he

is entitled to have the cost of

treatments to his back and teeth

resulting from the breaking of his

wheelchair paid for by the respondent.

2. Whether or not the claimant can

discharge his burden of proving, by a

preponderance of the evidence, that the

compensable accident was the ‘major

cause’ of any need for the treatments to
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his back and teeth for which he seeks to

have the respondent ordered to pay.

3. Whether the incident in which the

claimant fell in or from his wheelchair

was a separate independent, intervening

accident/event/ producing cause which

constituted the major cause of the need,

if any, for the treatments to his back

and teeth for which the claimant seeks

to have the respondent ordered to pay.

The record consists of the April 2, 2009, hearing

transcript and the exhibits contained therein.  

DISCUSSION

     The claimant sustained a compensable injury to his

spine on January 4, 1982.  (Comm. Exh. 1 p. 1) After

multiple cervical surgeries, the claimant was ultimately

determined to be permanently and totally disabled.  (R. Exh.

2 p. 12)

The claimant began to use a wheelchair in about 2003. 

(T. 22) The original wheelchair was provided by the

respondent, Cooper Tire and Rubber.  (T. 22) The claimant

lost the original wheelchair out of the back of a pickup

truck in 2006.  The claimant subsequently obtained a
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replacement wheelchair from Medicare.  (T. 24) The claimant

requires a wheelchair to get around.  (T. 22)

The claimant’s replacement wheelchair broke on or about

July 23, 2008, as he turned in the chair to close a door

after he wheeled out of his house onto a porch.  (T. 25-26)  

When the chair broke, the claimant fell back into his house

and hit his lower back on the bridgeway of the doorway.  (T.

14) The claimant fell onto his back and shoulders.  (T. 29)

The fall knocked the wind out of the claimant.  (T. 14)

The claimant telephoned his case manager, Mary Ann Cox,

on the day the fall occurred.  (R. Exh. 1 p. 14) Staff of

College Hill Medical and Rental examined the wheelchair and

found it irreparable.  ((R. Exh. 1 p. 14) The broken

wheelchair was apparently still under warranty and was

replaced free of charge.  (R. Exh. 1 p. 15)

According to Ms. Cox’s reports, the claimant initially

declined going to a physician after the fall.  (R. Exh. 1 p.

15) Ms. Cox’s reports indicate that the claimant was

complaining of bilateral knee discomfort, lower back pain,

bilateral shoulder tenderness, and cervical pain.  (R. Exh.

1 p. 15) When the claimant’s discomfort increased, he was

examined by Dr. Sarna on August 5, 2008.  (R. Exh. 1 p. 15)
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The claimant was ultimately referred to Dr. Jorge

Martinez, a neurosurgeon, when conservative treatment did

not resolve his low back problems.  Dr. Martinez interpreted

a low back MRI performed on September 5, 2008, as indicative

of severe degenerative disc disease associated with a

collapsed disc at L5-S1 with neural formainal canal

stenosis.  Dr. Martinez diagnosed “Herniated disc central

laterally at L5-S1 associated with collapsed disc and neural

foraminal canal stenosis bilaterally associated with L5

radiculopathy, bilaterally.”  Dr. Martinez proposes fusion

surgery.  (C. Exh. 1 p. 27)

The claimant also saw his dentist, John Nix, for an

emergency visit on September 15, 2008.  Dr. Nix observed

that the claimant had broken off the #9 tooth and had broken

the #28 tooth.  (C. Exh. 1 p. 31)

In the present claim, the claimant contends that his

wheelchair fall injured his lumbar spine and teeth.  (C.

Exh. 1 p. 2)  The claimant seeks additional medical

treatment, including the surgery, and additional temporary

total disability compensation beginning on the date of his

proposed back surgery.  (T. 45)

The respondents deny liability for any of the benefits

requested in this claim.
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     Issue 1: Are The Respondents Liable For Any Physical    
     Injuries That The Claimant Sustained During             
     His Fall When The Wheelchair Broke On July 23,          
     2008?    

The Arkansas courts have long recognized that when the

primary injury is shown to have risen out of and in the

course of employment, the employer is responsible for any

natural consequence that flows from that injury.  The basic

test is whether there is a causal connection between the two

episodes.  Air Compressor Equipment v. Sword, 69 Ark. App.

162, 11 S.W.3d 1 (2000); Wackenhut Corp. v. Jones, 73 Ark.

App. 158, 40 S.W.3d 333 (2001); Jeter v. B.R. McGinty Mech.,

62 Ark. App. 53, 968 S.W.2d 645 (1998).  There is an

exception, however, under the doctrine of independent

intervening causes, which the Court summarized as follows in 

Broadway v. B.A.S.S., 41 Ark. App. 111, 848 S.W.2d 445

(1993):

In Guidry v. J.R. Eads Constr. Co., 11 Ark. App. 219,
669 S.W.2d 483 (1984), we said that the question is
whether there is a causal connection between the
primary injury and the subsequent disability; and if
there is such a connection, there is no independent
intervening cause unless the subsequent disability was
triggered by activity on the part of the claimant
which was unreasonable under the circumstances. One of
the circumstances to consider in deciding whether the
"triggering activity" was reasonable is the claimant's
knowledge of his condition. See 1 Larson, The Law of
Workmen's Compensation § 13.11 (1986).
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Although I did not identify any Arkansas cases

addressing whether injuries caused by ambulatory devices

prescribed for compensable injuries are considered

compensable consequences of the original injury, I note that

other Courts have answered that question in the affirmative

in cases involving crutches.  For example, in Lieberman v.

Sunray Drug Co., 204 Pa. Super. 348, 204 A.2d 783 (1964),

the Court held that a cerebral vascular accident was

causally related to a work injury due to enforced rest and

due to extra cardiovascular effort required by crutches

prescribed for a work injury.  In Eber v. Royal Globe Ins.

Co., 54 Or. App. 940, 636 P.2d 1007 (1981), carpal tunnel

syndrome caused by the use of crutches was found to be a

direct and natural consequence of a work related knee injury

necessitating the use of crutches.  In Croker v. Eastland

Woolen Mill, Inc., 392 A.2d 32 (Me. 1978), the Court found

compensable a back disability caused by the use of crutches

prescribed for a work related foot injury.  

In cases involving falls, the Court in Dickerson v.

Essex County, 2 A.D.2d 516, 157 N.Y.S.2d 94 (1956) found

that a fall causing death from a crutch that slipped was a

natural consequence of a work injury necessitating crutches. 

In Leonard v. Arnold, 218 Va. 210, 237 S.E.2d 97 (1977), the
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Court found that a back injury caused by a fall with

crutches to be a compensable consequence of the work injury

necessitating crutches.  In Fermi Nat’l Accelerator Lab v.

Industrial Comm’n, 224 Ill. App.3d 899, 166 Ill. Dec. 792,

586 N.E.2d 750 (1992), the Court also found that a fall on

crutches to be a natural consequence of the work injury

necessitating crutches.   

    In the present case, I find that the claimant’s fall out

of a wheelchair that broke is a natural consequence of his

compensable cervical injury.  I note that a wheelchair is an

ambulatory device in the same nature as the crutches which

other jurisdictions have addressed as discussed above.  As

also indicated above, the claimant has required a wheelchair

to ambulate since approximately 2003.  There is no dispute

that the claimant requires the wheelchair as a result of his

compensable cervical injury.  The respondents purchased his

first wheelchair.  Although the respondents did not purchase

the chair which broke, the claimant testified that this

second chair purchased by Medicare was identical to the

first chair which the respondents purchased.  (T. 30) In

fact, the respondents had purchased replacement parts for

the Medicare-provided wheelchair before the claimant became

injured.  (C. Exh. 1 p. 30)
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I also find that the preponderance of the evidence

establishes that the claimant’s activity at the time the

wheelchair broke was not unreasonable under the

circumstances.  The respondents put forth a number of

grounds why the claimant’s conduct should bar this claim. 

The respondents assert that the claimant was negligent in

not securing his original wheelchair in the back of a truck

thereby allowing the chair to slide out and be destroyed. 

The respondents assert that the claimant acted unreasonably

in not having someone available to close the door behind

him, and in attempting to close the door in the manner he

did after receiving training in 2003 indicating that the

movement which broke the chair would not be a reasonable

activity.  (T.  43)

However, I am not persuaded that the claimant’s use of

the Medicare-provided wheelchair was unreasonable in light

of the claimant’s testimony that (1) the respondents had

previously repaired the back of his old chair (T. 41); (2)

the Medicare-provided wheelchair was identical to his

original wheelchair; and (3) the respondents had already

arranged for various replacement parts on the Medicare-

provided wheelchair.
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I am not persuaded that the claimant acted unreasonably

in failing to have another individual available to close his

door when he went out onto the porch since neither the

claimant’s medical reports in the record, the claimant’s

testimony, or the nurse case manager’s notes indicate that

the claimant was expected to avoid closing doors behind

himself by having a companion when he entered and exited the

doors of buildings.  To the contrary, in a November 7, 2005

Progress Report, Ms. Cox indicated that the parties proposed

to decrease home care assistance to once every two weeks.

(C. Exh. 1 p. 10) Ms. Cox also indicated that the claimant

had accomplished the task of placing his wheelchair in the

front seat of his truck, allowing him outside mobility.  (C.

Exh. 1 p. 10) This report indicates that the claimant was

expected by the respondents to increase independence rather

than receive or require constant companionship to close

doors behind him as the respondents seem to suggest in their

argument.

To the extent that the respondents contend that the

claimant was taught in 2003 not to turn in his chair to

close a door, I do not see any indication in the medical

records or in the claimant’s testimony on pages 28 and 29 of

the hearing transcript that the claimant was instructed in
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2003 that reaching backward in a wheelchair to close a door

was a prohibited activity or an unreasonable activity.   I

am therefore persuaded that the claimant’s turning in his

wheelchair was not an independent intervening cause of his

broken chair and fall.  I find instead that the respondents

are liable for the physical injuries that the claimant

sustained in the fall.

Issue 2: Did The Claimant Sustain A Low Back Injury In  
The Wheelchair Fall?

I find that the claimant established by a preponderance

of the evidence that he sustained a lumbar spine injury in

the fall as he contends.  In reaching this conclusion, I

note that prior to the fall at issue in July of 2008, the

claimant had no documented ongoing low back problems in the

medical record.  The claimant was involved in a motor

vehicle accident in July of 2007.  However, Dr. Sarna’s

diagnosis was musculoskeletal injuries, and the claimant

treated on only one occasion for his low back after the

motor vehicle accident in July of 2007.  (C. Exh. 1 p. 29)

The claimant’s medical reports after the fall in July

of 2008, beginning with the first narrative dated August 8,

2008, contain a reported history of back pain after the fall

when the wheelchair broke.  (C. Exh. 1 p. 17) Ms. Cox’s
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first Progress Note for Systemedic Corporation after the

fall, dated August 12, 2008, likewise documents complaints

of low back pain and indicates that the claimant initially

proposed waiting to see a doctor but was examined on August

5, 2008, because of increasing discomfort.  (R. Exh. 1 p.

15)

     Dr. Martinez, the claimant’s subsequent treating

neurosurgeon, interpreted a lumbar MRI performed on

September 5, 2008, as indicative of a herniated disc central

laterally at L5-S1 associated with a collapsed disc and

neural foraminal canal stenosis bilaterally associated with

bilateral L5 radiculopathy.  (C. Exh. 1 p. 27)  According to

Ms. Cox’ Progress Report dated October 10, 2008, Dr.

Martinez reported during their consultation that the

degenerative disc disease with collapse of L5-S1 was the

result of the fall from the wheelchair.  ((R. Exh. 1 p. 21)

In light of the claimant’s lack of documented low back

problems or treatment for the approximately one year

immediately preceding the fall in July of 2008, his

testimony that he reported his back pain to Ms. Cox when

they spoke, Ms. Cox’s August 12, 2008 report documenting the

broken wheelchair and a report of low back pain, Dr.

Martinez’ finding of a collapsed disc at L5-S1, and Ms.
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Cox’s October 10, 2008 report stating that Dr. Martinez

reported that the L5-S1 collapse was a result of the fall, I

find that the claimant proved by a preponderance of the

evidence that he sustained his L5-S1 disc collapse in his

fall from the broken wheelchair.  

Issue 2: Did The Claimant Sustain Broken Teeth During
Or As A Result Of The Wheelchair Fall?

I find that the claimant has failed to establish by a

preponderance of the evidence that the two broken teeth

observed by his dentist, John Nix, on September 15, 2008,

were caused by his wheelchair fall on July 23, 2008.  

In his letter dated October 23, 2008, Dr. Nix indicated

that it took a hard blow to break those two teeth.  (C. Exh.

1 p. 31) However, as I understand the claimant’s testimony,

his tooth broke below the gum line on the day that he went

to Dr. Nix for an emergency visit in September, i.e., nearly

two months after his fall on July 23, 2008.  (T. 39) There

is no documentation of any head or mouth trauma in the

medical reports or in Ms. Cox’s detailed reports after the

July fall, and there is no indication when the claimant

broke the other tooth.  Under these circumstances, the

claimant has failed to establish that he sustained a hard

blow to his teeth in July that caused two teeth to break off
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thereafter at different times on or before September 15,

2008.

Issue 4: What Benefits Is The Claimant Entitled To For
His Compensable Lumbar Injury?

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

     Temporary total disability is that period within the

healing period in which a claimant suffers a total

incapacity to earn wages.  Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d

392 (1981).  The healing period ends when the underlying

condition causing the disability has become stable and

nothing further in the way of treatment will improve that
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condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).

In the present case, Dr. Martinez is the only physician

to render an opinion on whether surgical treatment is

appropriate for the claimant’s back condition.  Dr. Martinez

has recommended fusion surgery at L5-S1.  (C. Exh. 1 p. 27)

Based on Dr. Martinez’ surgical recommendation, Dr.

Martinez’ interpretation of the claimant’s MRI, and Dr.

Martinez’ opinion that the fall caused the disc collapse, I

find that the claimant has proven by a preponderance of the

evidence that the medical testing and treatment for his low

back documented in the record, and the surgery proposed by

Dr. Martinez, are all reasonably necessary for the

claimant’s lumbar injury at the L5-S1 level of the spine.  I

am unaware of any provision of law in effect for an injury

sustained in 1982 which would also require the claimant to

establish that his compensable accident was the major cause

of his need for medical treatment, as raised as a hearing

issue by the respondent.  (Comm. Exh. 1 p. 2) 

With regard to the claimant’s request for additional

temporary total disability benefits for a post-surgical

healing period, I note that where a subsequent period of

complications follows an acknowledged compensable injury,
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and the subsequent complications are found to be a natural

and probable result of the first injury, the employer’s

liability may include additional temporary disability

benefits.  Elk Roofing Co. v. Pinson, 22 Ark. App. 191, 737

S.W.2d 661 (1987)

I find the present case distinguishable from Pinson,

however, because the claimant in the present case is already

permanently and totally disabled due to his original

cervical injury, and there is no evidence that the proposed

surgery to repair a subsequent lumbar injury has any chance

to reduce or eliminate the pre-existing permanent and total

disability caused by the claimant’s cervical injury.  Where

the claimant already is permanently and totally disabled

from his original cervical injury, and is already receiving

benefits for permanent and total disability, I find that the

future lumbar surgery should have no effect on the

claimant’s entitlement to ongoing permanent and total

disability compensation for the cervical injury regardless

of whether the lumbar injury should be deemed an independent

intervening cause (as the respondents contend) or a

compensable consequence of the cervical injury (as contended

by the claimant and found herein).  Stated differently,

where the claimant is already without dispute permanently
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and totally disabled due to his cervical injury, and will

remain so regardless of whether or not he has the proposed

lumbar surgery, I fail to see how lumbar surgery could

create any greater disability than the permanent and total

disability which the claimant already experiences.  I

therefore find that after surgery the claimant will be

entitled to the ongoing permanent and total disability

compensation that he is already receiving rather than the

additional temporary disability compensation requested at

the hearing. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant sustained a compensable injury to his

spine on January 4, 1982.

2. The claimant is permanently and totally disabled

and receiving disability benefits at a weekly rate

of $140.00.

3. This claim has been the subject of prior

proceedings, hearings, and orders.

4. The claimant proved by a preponderance of the

evidence that his fall out of a wheelchair that

broke in July of 2008 was a compensable

consequence of his compensable injury and not an
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independent intervening cause of the injury that

he sustained.

5. The claimant proved by a preponderance of the

evidence that he sustained an L5-S1 lumbar disk

injury when he fell from the broken wheelchair.

6. The claimant has failed to establish by a

preponderance of the evidence that either of the

two broken teeth observed by his dentist on

September 15, 2008, are causally related to his

fall from the wheelchair in July of 2008.

7. The claimant has established by a preponderance of

the evidence that the treatment in the record

provided for his lumbar spine injury, including

surgery proposed by Dr. Martinez, is reasonably

necessary for treatment of his lumbar spine

injury.

8. The claimant has failed to establish that lumbar

surgery will produce any greater degree of

disability than the ongoing permanent and total

disability that he experiences from his original

cervical spine injury.  I therefore find that the

claimant’s disability payments after surgery will

be permanent and total disability, and not
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additional temporary total disability compensation

as requested by the claimant.

AWARD

The respondent is directed to pay benefits in

accordance with the findings set forth herein. 

Since the claimant’s injury occurred in 1982, the

claimant’s attorney’s fee is determined by the provisions of

A.S.A. § 81-1332 (Supp. 1985).  After considering the

factors listed in that provision, I find that the claimant’s

attorney is entitled to the maximum allowable statutory

attorney’s fee on the additional medical benefits awarded

herein.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


