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STATEMENT OF THE CASE

On March 11, 2009, the above-captioned claim was heard in Russellville, Arkansas.

A prehearing conference took place on December 8, 2008.  An amended prehearing order

entered on January 27, 2009 was admitted without objection as Commission Exhibit 1.  At

the hearing, the parties confirmed that the stipulations, issues, and respective contentions,

as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the amendment of the second stipulation to reflect the correct date of the alleged

injury, the stipulations read as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed in March 2008, when

Claimant allegedly sustained an injury to his right shoulder, neck, and spine.

3. Claimant was earning an average weekly wage of $1,563.50, entitling him

to the maximum compensation rates for temporary total disability benefits of

$522.00 per week and permanent partial disability benefits of $392.00 per

week.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

After the fifth issue was amended to include the end of Claimant’s healing period, the

following were litigated:

1. Whether Claimant sustained compensable gradual onset injuries to his neck,

spine and right shoulder on March 2, 2008.

2. When did Claimant provide notice of his alleged injuries?

3. Whether Claimant is entitled to reimbursement for medical expenses

incurred thus far in connection with his alleged injuries, including mileage.

4. Whether Claimant is entitled to additional medical treatment.

5. Whether Claimant is entitled to temporary total disability benefits from March

2, 2008 to February 19, 2009.

6. Whether Claimant is entitled to a controverted attorney’s fee.

Claimant reserved the issues of permanency and wage loss.

Contentions
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Claimant amended its first contention to reflect the correct date of the alleged injury.

The respective contentions of the parties now read:

Claimant:

1. Claimant contends that during and within the scope of his employment on

March 2, 2008, he sustained a right shoulder injury and a cervical disc and

spine injury.  Claimant on March 2, 2008 was a driller on the Desoto Rig No.

1 for Respondent Employer.  The unit was being utilized west of Bee Branch,

Van Buren County, Arkansas on a drilling site.  On the particular unit that

was being drilled on the night of March 2, 2008, the crew of which the

Claimant was the driller, was engaged in installing approximately 1,600 feet

of casing into the well site.  There was substantial dragging and jamming of

the drill casing as a result of the casing being required to be placed in a

horizontal position as well as the condition of the equipment on the drilling

unit and specifically the brake handle was defective.  As a result of the

continuous trauma of the Claimant’s right shoulder and arm during this

particular process, Claimant sustained right shoulder injury and cervical disc

and spine injury.  During the drilling process, the superintendent of the unit,

Tom Fooshee, the Tool Pusher, Rodney Canada, the Assistant Driller, Adam

Ramseyer, and the Motor Man, Kyle Britt, all witnessed the injury and can

confirm the work site, the problems with the brake handle, and the casing

problems.
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2. As a result of Claimant’s injury on March 2, 2008, he is claiming temporary

total disability benefits from March 2, 2008 to a date yet to be determined.

The Claimant has incurred medical expenses with Dr. Janet Garvin and with

River Valley Musculoskeletal Center and related medical treatment at this

facility.  Claimant continues in his healing period and his medical treatment

continues.  Claimant further claims the maximum attorney’s fees since this

claim is being controverted in its entirety.  Claimant claims mileage expense

to and from his treating physician.  The mileage from Fort Smith, Arkansas

to Talihina, Oklahoma is 78  miles one way, and the mileage from Poteau,

Oklahoma to Talihina, Oklahoma is 33 miles one way for physical therapy.

Respondents:

1. Respondents contend that Claimant did not suffer a compensable injury on

or about March 2, 2008 or at any other time while working for Respondent

Employer.  Further, Respondents contend the medical documentation does

not support an off-work status in the event compensability is found.

Respondents contend that Claimant’s problems preexisted his alleged injury

of March 2, 2008, and that Claimant did not suffer a compensable

aggravation of a preexisting condition such to warrant Respondents’ liability

for payment of benefits associated with this matter.

2. In the event Claimant is found to have incurred a compensable injury,

Respondents contend that Claimant did not provide notice until May 23,

2008.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Because Respondents’ objection to the admission of Claimant’s Proffered

Exhibit 2 is moot in light of the admission of their Exhibit 3, Claimant’s

Proffered Exhibit 2 should be and hereby is admitted into evidence.

4. Because Respondents could not comply with the seven-day period for

exchanging their Proffered Exhibit 3 since Claimant did not provide it to them

until the hearing, and because its admission will help to “best ascertain the

rights of the parties” under Ark. Code Ann. § 11-9-705(a)(1) (Supp. 2007),

the exhibit should be and hereby is admitted into evidence.

5. Claimant has proven by a preponderance of the evidence that he sustained

a compensable gradual onset injury in the form of an aggravation of a

preexisting condition in his neck.  No other spinal injury has been shown.

6. Claimant has proven by a preponderance of the evidence that he sustained

a compensable gradual onset injury to his right shoulder.
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7. Respondents were not provided with notice of Claimant’s compensable

injuries until May 23, 2008.

8. Claimant has proven by a preponderance of the evidence that he is entitled

to reimbursement of expenses he has incurred, including mileage, in

connection with the treatments of his compensable shoulder and neck

injuries on and after May 23, 2008.

9. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment of any sort.

10. Claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits from May 23, 2008 to February 19,

2009.

11. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 2

When Claimant moved for the admission of what had been marked as Claimant’s

Exhibit 1, Respondents objected to pages 49-50, a letter from Dr. Steven O. Smith to

Claimant’s counsel dated February 19, 2009.  Therein, Dr. Smith gave his opinion as to

whether Claimant’s alleged neck and right shoulder injuries were work-related, and when

Claimant reached maximum medical improvement.  The basis for Respondents’ objection

to the letter was that while Dr. Smith writes that his letter that it “is in regard to [counsel’s]

inquiry,” counsel’s letter was not offered for admission to show the context of the doctor’s
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response.  However, Respondents’ counsel at the hearing added, “If the letter were to

come in, I would gladly withdraw my objection . . . .”  He later stated, “If [counsel’s] letter

comes in with [Dr. Smith’s letter], it makes it a complete report; I don’t have an objection

to it.”  As discussed infra, the original letter, Respondents’ Proffered Exhibit 3, is admitted.

Therefore, I find that Respondents’ objection is moot and that Dr. Smith’s letter, which was

proffered as Claimant’s Exhibit 2, should be, and hereby is, admitted into evidence.

Admission of Respondents’ Exhibit 3

At the hearing, Claimant’s counsel for the first time provided Respondents with a

copy of his January 22, 2009 letter to Dr. Smith, which led to Smith’s reply that was

admitted above as Claimant’s Exhibit 2.  Respondents offered it into evidence, but

Claimant objected on the bases that the letter is not relevant and its admission was not

sought in a timely fashion.  Respondents counsel stated that attempts to obtain the letter

from Smith’s office were not successful because the doctor’s office indicated that they did

not have it.  The letter was proffered as Respondents’ Exhibit 3.

With respect to the timeliness issue, the prehearing order in this case, Commission

Exhibit 1, provides in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing.  All depositions must be completed prior to the
hearing.  Medical reports must be exchanged at least seven (7) days prior
to the hearing pursuant to Ark. Code Ann. § 11-9-705(c)(2)(A).  Evidence not
disclosed in compliance with this order shall not be considered as evidence
unless prior permission of the Commission is obtained and for good cause
shown.
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I find that Respondents were not provided with the letter prior to the date of the hearing.

For that reason, they could not have complied with the seven-day provision with respect

to this exhibit.  The timeliness objection is thus without merit.

As for the relevancy objection, Ark. Code Ann. § 11-9-705(a)(1) (Supp. 2007)

provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  After consideration, I find that admission of

the letter will help to “best ascertain the rights of the parties.”  Therefore, it is hereby

admitted.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Thomas Carl Fooshee, Adam Scott

Ramseyer, and Nathaniel Kyle Britt.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of three index pages and 49 pages thereafter; Claimant’s

Exhibit 2 (originally part of Claimant’s Exhibit 1), a letter from Dr. Steven O. Smith to

Claimant’s counsel dated February 19, 2009, consisting of two pages; Respondents’

Exhibit 1, a compilation of Claimant’s medical records, consisting of one index page and
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22 numbered pages thereafter; Respondents’ Exhibit 2, non-medical records including a

maintenance repair report, the First Report of Injury, the injury formal report, a written

statement by Ramseyer, a request for leave of absence under the Family Medical Leave

Act and related internal correspondence, consisting of one index page and 13 pages

thereafter (three pages of the exhibit were removed by Respondents and reference to them

in the index was stricken by me); Respondents’ Exhibit 3, a letter from Claimant’s counsel

to Dr. Smith dated January 22, 2009, consisting of two pages; and Joint Exhibit 1, the

transcript of the deposition of Dr. Janet Garvin taken January 21, 2009, consisting of 56

transcribed pages and seven pages of exhibits thereafter.

Testimony-Hearing

Thomas Carl Fooshee.  Called by Claimant, Fooshee testified that he is a drilling

superintendent for Respondent Desoto Drilling, and was so employed on March 2, 2008,

the date of Claimant’s alleged injury.  In 2008, Desoto operated 13 drilling rigs, of which

Fooshee was responsible for five.  In that capacity, he was only at the drilling sites part of

the time.  Rig managers are in charge of the day-to-day operations of the rig, including

personnel and incident reporting.  Persons in this position never leave the rig.  While “tool

pushers” have similar duties, they only work 12-hour shifts.  Rodney Canada was the rig

manager for Desoto Drilling Rig No. 1, where Claimant worked.  At the time of Claimant’s

alleged injury, Canada was only in charge of that rig.  While Fooshee and Canada were

in charge of all rig operations above ground, a person known as the “company man” was

in charge of all operations below ground.
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Fooshee identified a document from Respondents’ Exhibit 2 as an incident report

he prepared on March 6, 2008 concerning an incident involving Claimant.  The information

contained in the report was supplied to him by Claimant, who reported that he was injured

due to repetitive use of a brake handle.  While Claimant was required to report incidents

to the rig manager, and he in turn was to make a report, Canada reported no incidents

concerning Claimant.  About two weeks after the alleged incident, his employment was

terminated in connection with an unrelated matter.  Fooshee stated that Claimant told him

that he suffered a swollen hand and had to seek medical treatment.  Claimant kept him

advised of his medical treatment and filled out the appropriate leave forms.  About two

months after the alleged incident, after he had an MRI, Claimant told him that he had a

shoulder condition that was related to his job activities on March 2, 2008.  Fooshee’s

testimony was that “He [Claimant] notified me as soon as he knew something.”  However,

no further reports concerning the incident were prepared.

Under questioning from Respondents, Fooshee stated that the report he prepared

only references hand swelling.  This is a condition he witnessed at Claimant’s house.  The

two used to live next to each other, and have know each other since childhood.  Fooshee

is the person who got Claimant his job at Desoto.  As reflected in the report, Claimant told

him that he was not sure of the cause of his hand condition.  The brake handle problem

only came up in the course of conversation as a potential cause.  Claimant had told him

of hand pain on one occasion prior to March 2008, perhaps in the summer of 2007, but

Fooshee could not remember any details.  He could not recall Claimant telling him of pre-

existing neck pain.
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Fooshee testified that he had no reports of a faulty brake handle from that rig in

March 2008.  A mechanic had worked on the brakes on February 9, 2008, and reported

adjusting them because they “were set way too tight.”  Claimant is trained to adjust the

brakes, and has done so in the past.  Had there been a brake problem, Fooshee as rig

manager should have known about it immediately.  But he received no such report.

When questioned further by Claimant, Fooshee testified that when rig personnel are

putting casings into the ground, it is a continuous activity and is not stopped unless an

emergency is present.  On the date of the alleged injury, the personnel, according to

Fooshee, “were running casing, and I knew that they had a tight hole, and it took excessive

time to run the casing, and it was a workout, I’m sure.”  However, he did not recall that the

days on this particular well site were more than usual.  While the company man pushes

to complete the well, the persons in that position do not press on despite the fact that a

brake is hurting people.

The night of the alleged injury, Claimant had to stop operating the brake and

Canada had to take over.

Under questioning from me, Fooshee stated that about two months after the alleged

March 2, 2008 incident, Claimant came and told him that he had a shoulder injury.  He

stated that “that’s the first time I heard that there was a sure enough true problem.”  Before

that all he knew was that Claimant’s hand was numb and swollen.  While Claimant had

complained prior to the alleged incident of similar symptoms, after the alleged incident “[i]t

was a much bigger deal.”  When the mechanic came to work on the brake, it was because

Canada had contacted him.
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With respect to the brake system on the rig, Fooshee testified that if the brake is set

too tight, it stops more and causes the brakes to heat up.  The brake is holding free weight

of up to 600,000 pounds that drives the drilling operation.  The handle for the brake is

approximately seven and one-half feet long and requires 20 to 30 pounds of pressure to

free the brakes and the same amount of force to apply it.  The brake is applied by pushing

down on the lever, and released by pulling up.  Fooshee stated that if the rig crew is

“tripping pipe or running casing strings,” as they were on the night of the alleged injury, the

brake handle will be deployed five to seven times per minute in an up-and-down motion.

If the brakes were set to tight and get hot, more energy has to be applied by the operator.

Under additional questioning from Claimant, Fooshee stated that he did not observe

any pre-existing problems with Claimant’s hands, but only knew what Claimant had told

him.  Prior to March 2, 2008, Claimant was able to perform his job without any complaints

or restrictions.  Thereafter, he did not work.

The casings are 42 feet in length and weigh 50 pounds per foot.  The wells are

drilled first vertically, and then turn horizontally.  However, the purpose of the brake is not

to hold the weight of the pipe, but to control the spinning of the drum that held cable and

prevent a backlash.

When questioned further by Respondents, Fooshee clarified that in his

conversations with Claimant about his hand prior to the alleged incident, Claimant stated

that he did not know the cause of his problems.  He never mentioned work as the cause.

The conversation two months after the alleged incident was the first time Claimant said

anything definite.  He described the brake as being a band-type, not a caliper brake.  The
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difference in the force necessary to apply the brake does not vary to a significant degree

based on the amount of pipe in the well.  The brakes are adjusted daily by rig workers, and

are replaced on a rig move.  Pads are replaced by mechanics.

Adam Ramseyer.  Called by Claimant, Ramseyer testified that he works for

Respondent Desoto as an assistant driller.  On March 2, 2008, he was working with

Claimant, who was the driller, on the second shift.  Ramseyer stated that they were running

casing and were having difficulty getting all of it in the bottom.  As a result, Canada

showed them how to “pick up and slack off,” a tactic to work the casing that Ramseyer

described as follows:

And then it was just a repetitive motion from, you know, you clutch it and you
come up about two or three foot, and then you just hold the brake handle up.
And when you’re watching your weight indicator, you’re slacking off all your
weight, it’ll just abruptly jerk the handle down to, you know, throw some
vibration in the drill stream to kind of move it down and along . . . .

Claimant took back over control of the brake handle from Canada and was performing this

function constantly until he began complaining of his right shoulder hurting–he was

operating the handle with his right arm.  Ramseyer then took over Claimant’s job and

performed it through the end of the shift, until 6:00 a.m.  He stated that Claimant did not

come back to work the next week.

Under questioning from Respondents, Ramseyer testified that when he took over

for Claimant, he found nothing wrong with the brake handle.  He also stated that he did not

witness an accident or incident involving Claimant that night.  Claimant complained only

of his right shoulder being sore and painful.
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When questioned further by Claimant, Ramseyer admitted that a signed statement

he gave earlier was different in that it reflects that Claimant asked Canada to relieve him

and he ran a “few hundred feet” of casing before Ramseyer took over.  But Ramseyer

admitted that the statement was not given until four months after the alleged incident, so

his memory might be faulty.

Under further cross-examination, he stated that on the night of Claimant’s alleged

injury, the casing was going into the hole only two to three inches at a time, requiring the

“picking up and slacking off” to maneuver the 40-foot joints into the hole.  At the time, the

crew had reached the bottom of the hole and was pushing casing through the lateral

portion of the well.

Kyle Britt.  Called by Claimant, Britt’s testimony was that he was performing the

duties of a “motor hand” and was working with Claimant on March 2, 2008.  The crew was

running casing and having trouble hitting bottom.  Claimant began to complain that his

shoulder was hurting very bad, and he ultimately turned over his task to Ramseyer to

perform for the rest of the shift.  This occurred toward the end of the night.  This was the

last day of the crew’s seven-day hitch at the drilling site.  Claimant has not returned to

work since then.

Under cross-examination, Britt stated that while he did not see a particular incident

where Claimant was injured, he saw him “jerking on that brake handle” and added that “[i]t

was just a given what did it to him.”

James Byers.  Claimant testified that he was born on May 1, 1961 and has a high

school education.  His previous jobs included 18 years of construction, nine years of water
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well drilling, and six years of blast hold drilling.  His only previous work-related injury was

asthma due to inhaling sawdust.  He went to work for Desoto on August 9, 2006 as a

driller, and continued in that capacity until he was injured on March 2, 2008.  His crew was

assigned to work seven straight days–seven on and seven off–at the site for the 6:00 p.m.

to 6:00 a.m. shift.  The site was located near Austin, Arkansas, and was part of a 21-drill

project in the area.  Problems had arisen that had required that the well be drilled three

times.  It had taken 21 days to complete, whereas normal well completion time is 7 to 14

days.

On the night of his alleged injury, Claimant was assigned to run 40 joints of casing,

or 1,600 feet, into the ground.  The crew had reached the end of the lateral, and he had

been instructed that the well need to be completed so it could begin producing.  As the

evening wore on, the casing began to move only a few feet at a time, and then only six

inches at a time.  Normally, the brake is only operated a couple of times for each joint.  The

problem in this instance, according to Claimant, was that the casing was catching on piles

of shale as it moved down and out.  Canada was apprized of the problem and took at turn

at operating the brake.  The casing began to move, so the crew kept going.  Claimant

stated that he was having to operate the brake “constantly” and reached a point around

10:00 p.m. where he could no longer operate the brake handle because his shoulder was

hurting and numb.  He estimated that he was operating the brake at least 200 times per

hour.  At that point, Canada stepped in and took over for a time before Ramseyer finished

the shift in that position.  This was the first time someone had to take over for Claimant.

He remained, but only gave directions.  He stated that his neck and shoulder hurt, and he



Byers - Claim No. F807548 16

could hardly raise his arm.  This was a condition he had never experienced before.

Claimant stated that while the brake was “on the edge of adjustment,” it was still working

at the time he was injured; he maintained that it was the repetitive motion that caused his

injury.

In describing his job, Claimant stated that he had to watch the control panel to his

left and above his head while operating the brake to his right.  The movement of his head

and neck was constant.  His neck became sore, and that had never occurred before.

Notwithstanding the testimony of the other witnesses, Claimant stated that after he

was injured, he returned to the site the next night but only worked as a supervisor.  The

well had been capped by that time.  His neck and shoulder ached.  

As for his reporting the alleged injury, Claimant testified that he told Canada about

it at the time he took over the job of operating the brake.  Canada told him to talk to him

later about reporting the incident, and Claimant stated that he believed that he would at

least have filed a report.  However, he did not.  Claimant had reached the end of his

seven-day hitch and went home and saw his own physician after a few days of rest did not

alleviate his symptoms.  He underwent an EMG and then an MRI on his neck.  After seeing

Dr. Capocelli, a neurosurgeon, concerning his neck, Claimant saw Dr. Steven Smith, who

performed surgery on his shoulder.  Thereafter, he underwent physical therapy and was

given a return to work slip for March 11, 2009.  His testimony was that he has kept Desoto

informed of his treatments.  

Claimant stated that he was seeking mileage reimbursement in connection with his

treatment, and gave the distances from his home to the various places of treatment.  
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Claimant explained that he had experienced numbness in his fingers in September

2007, and missed a scheduled EMG on his arm.  He was not treated further.  Ultimately,

some time prior to the alleged incident, these symptoms went away.  He maintained that

he was able to perform his duties as a driller from September 2007 to March 2, 2008

without difficulty.  

Under questioning from Respondents, Claimant testified that nothing about his job

with Desoto caused him any physical problems prior to March 2, 2008.  He stated that the

problems in his shoulder were caused by one specific incident around 10:00 p.m. on that

date when he operated the brake handle, “[b]ased on pain.”  Claimant denied telling Dr.

Smith on April 21, 2008 that he had no specific injury.  After the alleged injury, Dr. Garvin

sent him for a nerve conduction study based upon a telephone conversation, without

physically examining him.  His hand numbness had been present to some degree by the

time he sought treatment in September 2007.  He denied telling Garvin that the numbness

returned in January 2008, but later stated that he could not recall and added that “[i]t was

just in September, and then it was that–it was in September of ‘07 and then that night on

the drill.”  Claimant described the pain following the alleged incident as including radiating

numbness to his right hand, particularly that same two fingers as before; but he insisted

that while the symptoms were similar, they were different in that they were “tenfold as far

as being worse than in September.”

Claimant testified that he informed Ramseyer of his shoulder injury on the night it

allegedly occurred, but he could not explain why he did not say this in his deposition.  He

admitted that he told Fooshee that he did not know what was going on with respect to his
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shoulder.  When he saw Garvin in March and April 2008, he charged the visit to his private

health insurance.  Not until May did he say anything to Fooshee about initiating a workers’

compensation claim.  He explained that he had not decided workers’ compensation applied

until his MRI results showed a rotator cuff tear.  Before that time, all of his treatment was

placed on his private insurance.  According to him, the reason for doing this was that he

“needed to pay for it somehow.”  That insurance, paid for by Desoto, covered all of his

treatment.  Between March 2 and May 23, 2008, he had filled out paperwork to get leave

until the Family Medical Leave Act.  Garvin helped him with the paperwork.  His shoulder

condition at present is “pretty good.”  As for his neck, it is sore occasionally–although it

was not at the time of his deposition.  His arm is almost back to full motion.  He is not

taking any prescription medications, and stated that he feels ready to return to work as a

driller.  

Claimant’s testimony was that he was trained to adjust the brakes on the rig, and

that the brake handled was operational on the night he was allegedly hurt.  

Under redirect examination, Claimant stated that what he told Dr. Garvin was

accurate; that his numbness returned in January 2008.  He could not remember what

happened then to trigger the change.  At that time, his neck and shoulders were fine.  In

contrast somewhat to his testimony on cross-examination, he stated that he could not

return as a driller using the old brake.  However, he could perform the job if it involved a

new type of brake, that Desoto has put off acquiring as part of new drilling rigs.

Under questioning from me, Claimant testified that his job involved operating the

brake with his right hand while standing, while looking up at gauges and the cable holding
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the weight.  He operated a clutch with his left hand at the same time.  He confirmed his

estimate that on March 2, 2008, he was operating the brake 200 times per hour, or three

to four times per minute.  Between casings, he got a five-minute break.  The bore was

7,900 to 8,100 feet total.  

When asked about the alleged specific incident on March 2, 2008, he stated that

at one point that night when he shoved on the brake to stop the casing, his shoulder and

neck hurt.  He did not experience a pop.  Claimant stated that he could not operate the

brake anymore, and Ramseyer locked it down for him and Canada took over.  Prior to that

point, the only sensation he felt was fatigue in his arm and neck.  He had soreness in his

neck in September 2007, but did not know the source of it.

As for his request for future medical treatment, Claimant stated that no additional

treatment has been recommended for him.  

Under further questioning from Respondents, Claimant admitted that part of the

reason for his seeing the doctor in September 2007 was an ache in his neck.

Testimony-Deposition

Dr. Janet Garvin.  As stated above, Garvin was deposed on January 21, 2009, and

the transcript thereof was admitted as Joint Exhibit 1.  She testified that she has a

doctorate in osteopathic medicine, and has been a family practice physician for 26 years.

Prior to her treating Claimant in her office on March 28, 2008, she ordered an nerve

conduction study and x-rays of his shoulder.  The nerve study was normal, and Claimant

sought an MRI.  Garvin’s examination led her to assess him as having shoulder and neck

pain, along with numbness, and she referred him to a neurosurgeon.  She next saw him
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on April 23, 2008 to consider whether he could return to work.  Claimant had had an

epidural steroid injection, and his chief complaint was right shoulder pain.  However, he

represented that he was ready to return to work and would be using a different type of

brake control.  That day, he brought in an FMLA form for Garvin to sign.  That was her last

visit with Claimant.  She certified that he could return to work, but was not to use a brake

handle.

On May 8, 2008, Claimant underwent an MRI that showed a tear to the interior half

of the supraspinatus of the right shoulder.  She was not aware that he underwent shoulder

surgery.  Within a reasonable degree of medical certainty, Garvin opined that Claimant’s

pain was aggravated by his work activities, and that the medical treatment he received was

necessary.

Under questioning from Respondents, Dr. Garvin stated that in a Claimant’s March

2008 call to her office, according to his message, he did not give a reason for his

symptoms.  The only reference Claimant made to having to operate a brake an excessive

number of times was his statement that he would be able to return to work because the

brake handle would be different.  Until Claimant’s attorney suggested it to her, she never

heard that the handle that Claimant had been operating may have been faulty.  Garvin

testified that the reason she ordered tests without a prior examination in March 2008 was

that Claimant’s symptoms  from September 2007 “seemed to have recurred . . . .”  In the

September 2007 visit, he had complained of right arm numbness that had been occurring

for a year, and Garvin diagnosed him as having paresthesias.  Based on her examination

at that time, she did not suspect he was having shoulder or neck problems.  She was not
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aware that the fingers he is indicating were numb after March 2, 2008 were the same as

those in September 2007.  The x-ray that she performed was normal, as was the nerve

conduction study.  She stated that in light of the conduction study, there is no way to

differentiate the numbness in his hand in September 2007 from that in March 2008.

Garvin testified that given the fact that she did not review any records in the interim

between her referral of Claimant and receiving a note from Dr. Smith in December of 2008,

she was not comfortable in giving an opinion concerning causation.  She was not aware

of the specific job that Claimant was performing on March 2, 2008, and Claimant never told

her that a specific, acute event caused his problems–he never mentioned a brake handle

as being the cause.

In Garvin’s experience, a traumatic cuff tear such as the one Claimant suffered is

indicative of an acute, traumatic event.  She diagnosed him as having shoulder

impingement, but could not recall the basis for the diagnosis and surmised that it was the

medical history only because she did not perform impingement testing.  

Under questioning from Claimant again, Garvin testified that she did not know

whether or not his neck pain became worse due to the movement of the brake handle.

She could not recall if she took him off work.  With respect to causation, she stated that

while she was of the opinion that his “underlying” neck problem was aggravated by his

work, she had no opinion as to his shoulder.  The neck problem was due to the movement

of his head.
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When questioned further by Respondents, Garvin clarified that her opinion as to

aggravation was based on the fact that Claimant’s pain after the alleged incident was the

same as in September 2007.

Records-Medical

The medical records of Claimant that were introduced at the hearing, and are part

of Claimant’s Exhibits 1 and 2, Respondents’ Exhibits 1 and 2, and Joint Exhibit 1, reflect

the following:

Claimant presented to Dr. Garvin on September 25, 2007, over five months before

the alleged incident at bar, with right arm numbness.  He stated that it began one year

before and that it is of “moderate intensity.”  She assessed him as having paresthesia.

On March 12, 2008, Claimant underwent a nerve conduction study that was normal.

His March 25, 2008 shoulder x-ray was normal as well.  He saw Dr. Garvin on March 28,

2008 for right shoulder pain.  The note from the visit reads:

He had neck pain and numbness in September and was treated with Medrol
and Mobic and got better.  From October through December he had the
“easy shifts” and he did not have any trouble.  That changed in January and
that is when he started having numbness again.  He had a normal EMG but
an abnormal MRI of his neck.  His neck pain became worse with drilling
because of the constant up and down movement of his head and neck while
working.

She assessed him as having shoulder pain, neck pain and numbness, and referred him

to a neurosurgeon.  Notably, no March 2, 2008 incident is mentioned.

Claimant saw Dr. Anthony Capocelli on April 15, 2008.  He presented with “a little

neck pain off and on,” right shoulder and arm pain, and numbness in his hands.  He told

Capocelli that he experienced left shoulder and neck pain and numbness in his hands the
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previous September “after a particularly harsh round drilling.”  Again, no incident on or

around March 2, 2008 is mentioned.  An MRI showed right sided spurring at C5-6 and C6-

7 with mild indentation of the thecal sac and mild protrusion into the neuroforamen without

definitive nerve root compression.  A cervical x-ray showed degenerative changes at C5-6

and straightening of the normal cervical lordosis consistent with myofascial spasm.

Capocelli recommended that Claimant undergo a series of cervical steroid injections, and

see an orthopedist for his right shoulder.  He also recommended that Claimant go into a

different line of work that would result in less strain on his neck.  In a note dated November

5, 2008, Dr. Capocelli wrote:  “[t]he note states that he had an injury around September

of last year but in fact that was incorrect at the time of this appointment.  In fact that should

read that the injury was March 2, 2008.”  The note was copied to Claimant’s counsel.

Claimant went to Dr. John Swicegood on April 18, 2008.  Reading the MRI cited

above, Swicegood stated that it reflected herniations at C5-6 and C6-7.

On April 21, 2008, Claimant saw Dr. Steven Smith for his right shoulder.  The

history  states:  “[Claimant] reports pain in his right shoulder over the last several months.

He denies any specific injury.  He states that the pain started getting worse when he was

working on a drilling rig and pushing down with his right arm while looking up.  He has

been working on the rigs for about 18 years.”  Based on his examination and x-rays, which

showed only degenerative changes Claimant was diagnosed as having acromioclavicular

joint arthritis and biceps tendonitis in the right shoulder.  He was treated with an injection.

In returning to Garvin on April 23, 2008, Claimant reported having epidural

injections in his neck and right shoulder and stated that he is better and ready to return to
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work.  He reported that he “will be using a drill with a joystick rather than a brake.”  She

assessed him as having degenerative disc disease and impingement syndrome and stated

that he could return to work at his job, provided that he use “no brake handle.”

Curiously, Dr. Smith on May 6, 2008, a little over two weeks later, reported that the

injection of the shoulder did not do well and he recommended an MRI.  He added that “[w]e

are likely looking at surgery.”  Smith on that date took him off work until further notice.  The

May 8, 2008 MRI showed, inter alia, a full-thickness tear of the anterior one-half of the

supraspinatus tendon.  Smith assessed this as a traumatic cuff tear and recommended

surgical repair.  On August 21, 2008, he performed a right shoulder arthroscopy,

debridement and repair of the rotator cuff tear, acromioplasty with bursectomy, and distal

clavicle excision.  Claimant’s pre and post-operative diagnoses were rotator cuff tear and

acromioclavicular joint arthritis of the right shoulder.

Thereafter, he underwent physical therapy.  He was continued off work on August

29, 2008, and again on September 18, 2008.  On September 25, 2008, his therapy plan

was altered to include traction to relieve cervical disc protrusions.  On October 19, 2008,

Smith continued him off work, and on January 13, 2009 permitted him to return to light duty

with a 30-pound lifting restriction on his right arm.  On December 11, 2008 Claimant

presented to Smith as “much improved,” with no pain and only a small amount of tightness.

Nonetheless, the doctor wanted him to continue strengthening and to hold off on heavy

drilling work.

On February 19, 2009, Smith declared Claimant to be at maximum medical

improvement and wrote that he could return to regular duty on March 11, 2009.  Dr. Smith
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on March 3, 2009 assigned him a ten percent (10%) impairment rating to his right upper

extremity secondary to the shoulder surgery.

On January 22, 2009, Claimant’s counsel wrote Dr. Smith and asked for, inter alia,

To clarify the nature of the injuries to include the history obtained from Mr.
Byers concerning these injuries, and that he, in fact, sustained a gradual
onset injury to the cervical spine as a result of his work on the drilling rig as
identified in your April 21, 2008 report, and that he also required sustained
a traumatic rotator cuff tear to the right shoulder that required surgical
intervention as a result of the specific job activities that occurred on March
2, 2008.  We would appreciate you providing us a medical report outlining
your opinion within a reasonable degree of medical probability that these two
separate and distinct injuries were as a direct result of the job duties as a
driller on the drilling rig on March 2, 2008[.]

Dr. Smith wrote the following response on February 19, 2009:

This is in regard to your inquiry about James Byers.  As you know, Mr. Byers
is a patient of mine who I have been taking care of regarding an injury to his
right shoulder and neck.  He reported to me an onset of shoulder pain on or
about 03/02/08 and then getting progressively worse.  Since then a
subsequent workup by me had revealed a traumatic rotator cuff tear.  He has
since undergone surgery and done very well with that.

Also, Mr. Byers has had a neck injury, which he relates casually to 18 years
of being a driller and repeatedly having to look up and down over the years
and really this has attributed to his cervical changes.  Certainly I could find
no discord with this and I think his neck can be attributed to his on-the-job
injury as well.

Again, the patient has seen Dr. Capocelli for his neck and further elucidation
of his neck may need to be inquired of by Dr. Capocelli, but I believe that
both his neck and shoulder are work related.  The shoulder being acute on
or about 03/02/08 and the neck being repetitive and attritional flexion and
extension maneuvers over his 18 years of drilling.  I hope this answers any
questions or concerns you may have had.

Also at this point, I have seen the patient today, dated 02/19/09.  I feel at this
point that he has reached maximum medical improvement.  He reports that
his company will not allow him to return to work until after his hearing on
03/11/09.  We will allow him to return to work without restriction after
03/11/09.
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Records-Nonmedical

The nonmedical records contained in Respondents’ Exhibit 2 consist of the

following:

A report by Desoto employee Kevin Hart indicates that he adjusted the brakes on

Rig No. 1, the rig to which Claimant was assigned on the date of his alleged injury, on

February 9, 2008.  Hart noted that “they were set way to [sic] tight.”

Desoto’s Southwestern Incident Management System reflects that Claimant

reported being injured at 6:00 a.m. on March 6, 2008 while working on Rig No. 1.  The

injury was classified as “Non-occupational”–which Fooshee, who testified that he prepared

the report, stated was not his notation.  Fooshee’s description in the report of the alleged

incident as related by Claimant is as follows:

Employee reported to me on his days off which was around March the 6th

that his hand was swollen and he was going to an appointment which was
made for his regular scheduled work days and that he would not be in.  He
stated that he wasn’t sure of what the cause was.

Fooshee’s description was the following:

No incident reported during his hitch.  Jim reported his hand was swollen to
me on his days off and didn’t specify any specific time or day or reason for
his hand being swollen.  The Toolpusher Rodney Canada was not informed.
Toolpusher Curtis Henery also stated that he was never informed of any
injury.  All of the dates and time stated in this report are only approximate
times and dates.  No incident report was filled out because Jim did not
indicate any specific incident.  I notified Earnie Perimon and Randy Payne.

An undated handwritten statement by Ramseyer reads:

Jim complained that his arm was starting to hurt while we were tripping in the
hole.  Rodney was up on the floor at the time co Jim told him he needed a
break.  So Rodney relieved him for a few hundred feet.  After that I tripped
pipe until crew change.  Jim told me that morning before we got off that
Rodney was going to make a report and take care of it.



Byers - Claim No. F807548 28

On May 5, 2008, Claimant filled out a request for a leave of absence under FMLA.

He did not fill out the part of the form that required an explanation for the leave.

Claimant on May 23, 2008 wrote a letter to Respondent Desoto that reads in

pertinent part::

I injured my shoulder on March 2nd, 2008, while at work and reported the
injury to my superintendent.  An MRI was conducted on May 8, 2008 on my
shoulder injury.  Epidural steroid shots were administered on April 16th,
2008, which produced no results.  The MRI has shown a torn tendon and
crushed cartilage in the rotator cuff in my shoulder both will require surgical
repair as soon as possible.  The doctor is now checking my nerve tests on
my hand and arm.  I need to have surgery on my shoulder and the recovery
time is 4-6 months.  I have to date received no compensation for this injury.
I have had to use my personal health insurance coverage.  Dr. Steven Smith
has stated to me that this injury is obviously a result of operating a rig and
has stated this in a letter, which I am enclosing.  Dr. Janet Garvin has also
sent you a letter attesting that my injury occurred while operating the brake
lever.  I have been off work since Mid March as a result of this injury without
compensation from Desoto Drilling.

I am certain that this injury occurred while attempting to operate the brake
handle on “Rig One,” which is difficult to operate; I attempt to adjust it almost
every shift.  After several attempts to adjust the brakes I concluded the
brakes were not staying properly adjusted.  As far back as January and
February I noticed the problem and brought it to the attention of my Tool
Pusher.  He informed me that it would be better to repair the brakes and
brake handle on rig move.  When properly adjusted, using one’s full body
weight on the brake handle should not be necessary.  The looper on the
brake handle also allows for lack of adjustment.  You can stand on the loop
when the brakes get out of adjustment.

ADJUDICATION

A. Whether Claimant sustained compensable gradual onset injuries to his neck, spine

and right shoulder on March 2, 2008.

Claimant has argued that he sustained compensable gradual onset injuries to his

neck, spine and right shoulder on March 2, 2008, due to operation of a brake handle while
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working as a driller for Respondent Desoto.  A Claimant seeking benefits for a gradual-

onset injury to his back or neck must prove by a preponderance of the evidence that:  (1)

the injury arose out of and in the course of his or her employment; (2) the injury caused

internal or external physical harm to the body that required medical services or resulted

in disability or death; and (3) the injury was a major cause of the disability or need for

treatment.  Wal-Mart Stores, Inc. v. Leach, 74 Ark. App. 231, 48 S.W.3d 540 (2001).  See

Ark. Code Ann. § 11-9-102(4)(a)(ii)(b) (Supp. 2007).  Objective medical evidence is

necessary to establish the existence and extent of an injury, but it is not essential to

establish the causal relationship between the injury and the job.  Wal-Mart Stores, Inc. v.

VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

If an injury is compensable, every natural consequence of that injury is likewise

compensable.  Air Compressor Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000);

Hubley v. Best West. Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143 (1996).  The test

is whether a causal connection between the two episodes exists.  Sword, supra; Jeter v.

McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The existence of a causal

connection is a question of fact for the Commission.  Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Metropolitan Nat’l Bank

v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).



Byers - Claim No. F807548 30

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Fooshee, the drilling superintendent, confirmed that on the night of March 2, 2008,

Claimant and his crew were attempting to run casing through a tight bore hole and that it

was a “workout.”  Ramseyer, Britt and Claimant himself confirmed this.  Due to the slow

progress the crew was making, Canada, who was in charge of the rig that night, showed

them how to “pick up and slack off,” a process of using the brake in a constant fashion to

force the casing through.  Claimant stated that while he was performing this maneuver, he

had to use his neck extensively to watch gauges as well as the cable holding the drilling

apparatus.  According to him, his neck and shoulder began to hurt around 10:00 p.m.  He

stated that neck soreness had never occurred to him before, but this is refuted by his later

admission, confirmed in Dr. Garvin’s records, that he had soreness in his neck when he

presented to her in September 2007.  He stated that he did not know the source of the

soreness at that earlier point, but when he saw her on March 28, 2008 he attributed his

condition then to “constant up and down movement of his head and neck while working.”

When Claimant saw Dr. Capicelli a little over two weeks later, and six weeks removed from
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March 2, he again described a “particularly harsh round of drilling” as the cause of the

problem.  Objective findings of neck injury at that time were present in the form of

myofascial spasm, or straightening of the cervical lordotic curve, and what Dr. Swicegood

interpreted from the MRI as disc herniations at C5-6 and C6-7.  A causal relationship may

be established between an employment-related incident and a subsequent physical injury

based on the evidence that the injury manifested itself within a reasonable period of time

following the incident, so that the injury is logically attributable to the incident, where there

is no other reasonable explanation for the injury. Hall v. Pittman Construction Co., 234 Ark.

104, 357 S.W.2d 263 (1962).  His MRI reflected degenerative findings as well.

After consideration of the foregoing evidence, I find that Claimant suffered a gradual

onset neck injury on March 2, 2008 in that his activities at that point in time aggravated a

preexisting neck condition.  An employer takes an employee/claimant as he finds him, and

work-related circumstances that aggravated preexisting conditions are compensable.

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An

aggravation of a preexisting noncompensable condition by a compensable injury is, itself,

compensable.  Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 900 (1999).  This caused

internal or external physical harm to the body that required medical services–including a

cervical steroid injection–and was a major cause of the need for treatment.  Garvin testified

that Claimant’s job at Desoto aggravated his neck.  Dr. Smith attributed the neck condition

to Claimant’s 18 years of drilling–which includes jobs other than for Desoto, where he

worked less than 19 months at the time of the injury.  I find that the compensable

aggravation arose out of and in the course of his employment at Desoto on March 2, 2008.
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 As stated above, to establish such a gradual-onset injury, rapid and repetitive motion need

not be shown.  In sum, Claimant has proven that he sustained a gradual onset neck injury;

an aggravation of a preexisting injury.  He has established no spinal injury other than this.

As for his alleged gradual onset shoulder injury, analysis of it falls under Ark. Code

Ann. § 11-9-102(4)(A)(ii) & (a) (Supp. 2007), which reads in pertinent part:

(ii) An injury causing internal or external physical harm to the body and
arising out of and in the course of employment if it is not caused by a
specific incident and is identifiable by time and place of occurrence, if the
injury is:

(a) Caused by rapid repetitive motion.

Claimant has a clear objective finding of an injury in the form of a torn rotator cuff,

diagnosed via MRI on May 8, 2008 and confirmed and repaired via arthroscopic surgery.

Claimant testified that at the same time he felt neck pain on March 2, 2008 while drilling,

he also felt shoulder pain and numbness.  He began having trouble raising his arm, and

ended up having to surrender his duties to Canada and then to Ramseyer because of his

symptoms.  Both Ramseyer and Britt corroborated that he complained of his right shoulder

being sore and painful at the time.  Claimant denied having any shoulder problems prior

to this particular evening.  Garvin testified that she had not previously suspected that he

had any such problems in this area.  When he saw Dr. Smith on April 21, 2008, he denied

a specific injury but attributed his problem to working on a drilling rig and pushing down

with his right arm on brake handles while looking up.

This is different from Dr. Smith’s February 19, 2009 letter to Claimant’s counsel in

which he represents that Claimant reported an onset of pain on March 2, 2008.  The

Commission is authorized to accept or reject a medical opinion and is authorized to
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determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999

S.W.2d 692 (1999).  Due to this discrepancy, it appears that Dr. Smith in the letter merely

parroting back to Claimant’s counsel the opinion requested in counsel’s letter of January

22, 2009 as opposed to researching his own records to make a finding.  For that reason,

the opinion will be accorded little weight.

Regardless, the witnesses who were with Claimant on Desoto Rig No. 1 on March

2, 2008 provided compelling testimony establishing the occurrence of this injury on that

particular shift, due to the strenuous drilling conditions then (note, however, that this is

separate and apart from the notice issue, discussed infra).  Claimant has established that

the injury arose out of and in the course of his or her employment, and the medical records

show that the injury resulted in internal or external physical harm to the body that required

medical services.  Certainly, the rotator cuff tear was the major cause of the disability or

need for treatment.

That leaves only question of whether Claimant’s job that particular night involved

rapid and repetitive motion.  In Malone v. Texarkana Public Schools, 333 Ark. 343, 969

S.W.2d 644 (1998), the Arkansas Supreme Court held that there is a two-part test for

determining whether an injury is caused by rapid repetitive motion:  (1) the tasks must be

repetitive, and (2) the repetitive motion must be rapid.  If the first element is not met, the

second is not reached.  Id.; Westside High School v. Patterson, 79 Ark. App. 281, 86

S.W.3d 412 (2002).  Moreover, “even repetitive tasks and rapid work, standing alone, do

not satisfy the definition.  The repetitive tasks must be completed rapidly.”  Malone, supra.
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Claimant estimated that once the task that night turned to “picking up and slacking

off” and the casing moved mere inches at a time, he was operating the brake handle with

his right hand “constantly”–around 200 times per hour.  This is an average of between

three and four times per minute.  Fooshee testified that in situations such as the drilling

faced on that occasion, the brake handle will be used five to seven types per minute.  I find

that at the time Claimant’s shoulder was injured, he was using his shoulder in a task that

involved rapid repetitive motion.  He has proven by a preponderance of the evidence that

he sustained a gradual onset right shoulder injury.

B. When did Claimant provide notice of his alleged injuries?

Respondents have contended that if Claimant’s injuries are determined to be

compensable, they are not liable for them until May 23, 2008, which they assert is the date

they were first provided notice of them.  Arkansas Code Annotated § 11-9-701(a)(1) & (b)

(Repl. 2002) provides:

(a)(1)  Unless an injury either renders the employee physically or mentally
unable to do so, or is made known to the employer immediately after it
occurs, the employee shall report the injury to the employer on a form
prescribed or approved by the Workers’ Compensation Commission and to
a person or at a place specified by the employer, and the employer shall not
be responsible for disability, medical, or other benefits prior to receipt of the
employee’s report of injury.

. . .

(b)(1) Failure to give the notice shall not bar any claim:
(A) If the employer had knowledge of the injury or death;
(B) If the employee had no knowledge that the condition or disease arose out
of and in the course of the employment; or
(C) If the commission excuses the failure on the grounds that for some
satisfactory reason the notice could not be given.
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(2) Objection to failure to give notice must be made at or before the first
hearing on the claim.

Claimant’s Form AR-C, blue-backed to the record in this case, was not filed until

August 4, 2008.  This, however, occurred after Respondent Desoto unquestionably

possessed knowledge of Claimant’s compensable injuries–via Claimant’s May 23, 2008

letter quoted above.

Was the May 23 letter the first notice Respondent Desoto had?  Fooshee’s March

6, 2008 report stated that Claimant at that time only told him of a swollen hand and that he

did not know the cause of the condition.  The report also reflects that Canada, Claimant’s

immediate supervisor, was not notified of an injury.  Fooshee testified that around the time

the report was prepared, the two discussed the brake handle only as a potential cause.  Not

until around May 23 did Claimant tell him that he had a shoulder condition that arose out

of his drilling on March 2, 2008.  Fooshee stated that Claimant “notified me as soon as he

knew something,” and added “that’s the first time I heard that there was a sure enough true

problem.”  Claimant’s hearing testimony was that he told Canada; but Canada did not testify

and Fooshee’s version conflicts with this.  Moreover, Claimant admitted that he told

Fooshee that he did not know what had happened to his shoulder.  The lack of notice at this

point is perhaps best exemplified by the fact that Claimant charged his March and April

2008 visits to Dr. Garvin to his private health insurance.  His explanation from the stand

was that he did not determine that workers’ compensation applied until he received the

results of the MRI of his shoulder.  Also prior to May 23, he had filled out FMLA paperwork

but gave no work-related incident as the reason for his needing it.  After consideration of

the above, I find that Respondents did not receive notice until the May 23 letter.
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C. Whether Claimant is entitled to reimbursement for medical expenses incurred thus

far in connection with his alleged injuries, including mileage.

Claimant also argues that he is entitled to reimbursement for medical expenses.

Section 11-9-508(a) provides that an employer shall provide for an injured employee such

medical treatment as may be necessary in connection with the injury received by the

employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But

employers are liable only for such treatment and services as are deemed necessary for the

treatment of the claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d

857 (1987).  The claimant must prove by a preponderance of the evidence that medical

treatment is reasonable and necessary for the treatment of a compensable injury.  Brown,

supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What

constitutes reasonable and necessary medical treatment is a question of fact for the

Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396

(2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

Based on the evidence adduced at the hearing, I find that Claimant was entitled to

reasonable and necessary medical treatment of his neck and right shoulder from May 23,

2008, when he first provided notice  to Respondents, to February 19, 2009, when he was

declared to be at maximum medical improvement.  These expenses include Claimant’s

mileage from his home to his places of treatment and return.

D. Whether Claimant is entitled to additional medical treatment.

At the hearing, Claimant testified that he has no further treatment scheduled in

connection with his compensable injuries.  The medical records before me reflect no
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scheduled and/or recommended treatment.  Hence, he has not proven by a preponderance

of the evidence that he is entitled to additional treatment.

E. Whether Claimant is entitled to temporary total disability benefits from March 2, 2008

to February 19, 2009.

Claimant has contended that he is entitled to temporary total disability benefits from

March 2, 2008 to February 19, 2009.  Respondents dispute this.  Because Claimant

testified that he worked the day after he was injured, albeit only in a supervisory capacity,

his period of disability could not have begun until March 4, 2008.  But in light of the finding

above on notice, Respondents would not be liable for temporary total disability benefits until

May 23, 2008 at the earliest.

Claimant’s compensable injuries to his neck and shoulder are unscheduled.  See

Ark. Code Ann. § 11-9-521 (Repl. 2002).  An employee who suffers a compensable

unscheduled injury is entitled to temporary total disability compensation for that period

within the healing period in which he has suffered a total incapacity to earn wages.  Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition.  Mad Butcher, Inc.

v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

The records before me show that Dr. Smith on May 6, 2008 took Claimant off work.

He underwent shoulder surgery on August 21, 2008 and continued off work while he

recovered.  While he declared him to be at maximum medical improvement on February 19,

2009, Smith the previous month–specifically, January 13, 2009–released him to light duty
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with a 30-pound lifting restriction.  However, Claimant did not return to Desoto at that time,

and a statement in the medical records indicates that the company did not want his return

until after the hearing.  Regardless, a claimant who has been released to light duty work

but has not returned to work may be entitled to temporary total disability benefits where

insufficient evidence exists that the claimant has the capacity to earn the same or any part

of the wages he was receiving at the time of the injury.  Ark. State Hwy. & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981); Sanyo Mfg. Corp. v. Leisure, 12 Ark.

App. 274, 675 S.W.2d 841 (1984).

I thus find that Claimant is entitled to temporary total disability benefits from May 23,

2008 to February 9, 2009.

F. Whether Claimant is entitled to a controverted attorney’s fee.

Respondents have controverted Claimant’s entitlement to additional temporary total

disability benefits.  Claimant’s attorney is thus entitled to a controverted attorney’s fee on

all indemnity benefits awarded to Claimant, pursuant to Ark. Code Ann. § 11-9-715 (Repl.

2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this award

shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809 (Repl.

2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be paid
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by Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See Death

& Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463

(2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


