
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F808354

PAMELA BRYAN, EMPLOYEE CLAIMANT

EAST POINSETT COUNTY SCHOOL DISTRICT, 
EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
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Hearing before Chief Administrative Law Judge David Greenbaum on February 13,
2009, at Jonesboro, Craighead County, Arkansas.

Claimant appeared pro se.

Respondents represented by Ms. Melissa Wood, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted February 13, 2009, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

The claimant has, on multiple occasions, including at the hearing on this

claim, been advised of her right to legal representation; that an attorney could not

charge her a fee for representing her in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in her behalf, and that she would only be responsible for a portion of the

fee if an attorney was successful in obtaining benefits for her.  In addition, the

claimant was advised, on numerous occasions, that she had the burden of proving
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her claim; that she was only entitled to one hearing; and that, for any reason, if she

was unsuccessful, she could not request a second hearing while maintaining that

the reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in her own behalf.

A prehearing conference was conducted in this claim on January 7, 2009,

and a Prehearing Order was filed on January 8, 2009.  At the hearing, the parties

announced that the stipulations, the issue, as well as their respective contentions

were properly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced without objection as “Commission’s Exhibit 1.”

It was stipulated that the employment relationship existed at all relevant

times, including August 14, 2008; that the claimant sustained an injury to her right

knee on said date; that she earned sufficient wages to entitle her to the maximum

compensation rates of $522.00 per week for temporary total disability and $391.00

per week for permanent partial disability; and that respondents had controverted the

claim in its entirety.  It was further agreed that after the claim was disputed, the

claimant received medical treatment under her health insurance, as well as some

short-term disability benefits which would entitle respondents to a credit or offset

for benefits previously paid pursuant to Ark. Code Ann. §11-9-411.

By agreement of the parties, the sole issue to be presented for determination

concerned  compensability.

Claimant contended, in summary, that she sustained an injury to her right
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knee which arose out of and during the course of her employment with East

Poinsett County School District as the result of a specific incident identifiable in

time and place of occurrence on August 14, 2008; that respondents should be held

responsible for payment of related medical treatment, together with continued

reasonably necessary medical treatment; that she was entitled to temporary total

disability benefits for approximately twenty (20) days during which time she was

required to utilize annual leave and sick pay, while reserving her entitlement to

permanent disability benefits, if applicable.

The respondents contended that the claimant was not performing

employment related services at the time of the August 14, 2008, injury.

Alternatively, respondents argued that the claimant sustained an idiopathic injury

and that it would not be liable for benefits as the result of an idiopathic fall.  In the

event compensability is found, respondents maintained that the medical

documentation did not support entitlement to indemnity benefits.  Finally, if

compensability is determined, respondents claimed a credit or offset for benefits

previously received by the claimant pursuant to A.C.A. §11-9-411.  Based upon the

testimony at the hearing, respondents withdrew its alternative argument concerning

an idiopathic fall.  (Tr.14)

In addition to the claimant, Tabitha Burcham was called as corroborating

withess.   The record is composed solely of the transcript of the February 13, 2009,

hearing containing a respondent exhibit packet consisting of sixteen (16) pages.
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From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. On August 14, 2008, the claimant sustained a compensable injury to her

right knee arising out of and during the course of her employment with East

Poinsett County School District which was the result of a specific incident

identifiable in time and place of occurrence, entitling her to all appropriate

workers’ compensation benefits.

4. At the time of claimant’s admitted injury, she was performing employment-

related services.  Specifically, the claimant was coming off a called break

and was returning to work during a mandatory, in-service training session

when she tripped and fell, injuring her right knee.

5. Because the primary dispute concerns compensability of the injury and there

are no other material facts in dispute, the extent of claimant’s disability has

been specifically reserved.
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6. Respondents are responsible for payment of all reasonably necessary and

related medical treatment, together with continued, reasonably necessary

medical treatment.  While respondents are entitled to a credit or offset for

benefits previously paid pursuant to A.C.A. §11-9-411, respondents are to

reimburse the appropriate health insurance providers for medical previously

paid in accordance with Commission Rule 099.30.

DISCUSSION

The relevant facts in this claim are undisputed.  Further, the credible

testimony of the claimant is undisputed.  The claimant, Pamela Sue Bryan, is a

third-grade school teacher for the East Poinsett County School District.  The

claimant had worked for the school district for three (3) years prior to sustaining an

admitted injury on August 14, 2008.  On said date, the claimant was attending a

mandatory in-service educational training for teachers prior to the start of the school

year.  The in-service training was scheduled from 8:00 a.m. until 3:00 p.m.  At

approximately 10:15 a.m., the instructor told all teachers to take a break while

additional training equipment was being set up.  During the break, the claimant,

together with other teachers, walked outside the classroom to take a short break.

Upon returning to the classroom, the claimant fell on the sidewalk, injuring her right

knee.  A further description of the incident is set out below:

Q     Okay.  Go ahead and tell us what happened.

A     Then I got up and walked outside as many teachers did.  And while I was
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outside there were some young girls, eighth grade girls, that hollered across at me
and was waiving to me and I had not seen them in several months.  I had taught
them in the fifth grade.  And they were just – they were there for cheerleading
practice, so I decided just to walk across.  There was a shallow ditch and I walked
across the shallow ditch and walked over – the building was just opposite of the
cafeteria, just to speak to them for a few moments as I hadn’t seen them in a long
time.  We just carried on a conversation probably for about five minutes or so, and
I turned and was leaving, and as I was walking back along the sidewalk, the girls
just hollered, “Buy, Ms. Bryan,” and I kind of turned and waived to them.  And there
is a drop-down in the sidewalk where it has settled I guess over a number of years
probably about three to four inches.  I didn’t realize it was there.  My foot evidently
hit kind of halfway and I just went down immediately.  And I did hurt other parts of
my body, but my right knee got the brunt of it.  I immediately just could not move at
all.  I just laid there, and several teachers ran over.  And many of them thought I
had been knocked out, but when they got there, they realized that I was conscious
and I was just complaining so badly about my knee.  It was hurting me
tremendously.  Two men, two or three men, helped to lift me up and they put me
into the car with Ms. Burcham.  She had come over, and they put me into the car
and took me to Wagner Clinic there in Lepanto.

Q     All right.  I don’t need to know all about that.  I’d just like to get back to the
activities that you were performing that morning.  Was this a school day?

A     It was an in-service, Your Honor.

Q     Okay.   Now,  in-service  being the kids are out of school, but it’s an
educational –

A     Yes, sir, for the teachers.

Q     – activity for the teachers, correct?

A     Yes, sir, uh-huh.

Q     Okay.  And that in-service, it’s in-service training?

A     Yes, sir, it is.

Q     And is the training required?

A     Yes, sir.   (Tr.11-12)
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A compensable injury is an accidental injury arising out of and in the course

of employment.  Ark. Code Ann. §11-9-102(4)(A)(i) (Supp. 2007).  However, an

injury is not compensable when sustained by an employee at a time when

employment services are not being performed.  Ark. Code Ann. §11-9-102(4)(B)(iii)

(Supp. 2007).  The Arkansas Workers’ Compensation Act does not define the term

“employment services,” but our Supreme Court has held that an employee performs

employment services when doing something that is generally required by the

employer.  Wallace v. West Frasier South, Inc., 365 Ark. 68, 225 S.W.3d 361

(2006).  The test used to determine whether an employee is performing employment

services is the same as that used to determine whether an employee was acting

within the course of employment, i.e., whether the injury occurred within the time

and space boundaries of employment, when the employee is carrying out the

employer’s  purpose  or  advancing  the  employer’s interest directly or indirectly.

Id.

The “going-and-coming” rule ordinarily precludes recovery for an injury

sustained while the employee is going to or returning from his place of employment

because an employee is generally not acting within the course of employment when

traveling to and from the workplace.  Olsteen Kimberly Quality Care v. Pettey, 328

Ark. 381, 944 S.W.2d 524 (1997).  This rule is not without exceptions.  The

premises exception to the going-and-coming rule provided that, although an

employee, at the time of injury, had not reached the place where his job duties were
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discharged, his injury was sustained within the course of his employment if the

employee was injured while on the employer’s premises or on nearby property

either under the employer’s control or so situated as to be regarded as actually or

constructively a part of the employer’s premises.  Hightower v. Newark Public

School System, 57 Ark. App. 159, 943 S.W.2d 608 (1997).  In Hightower, the Court

of Appeals held that the premises exception to the going-and-coming rule was no

longer the law in Arkansas, reasoning that, in light of the language of Ark. Code

Ann. §11-9-102(5)(B)(iii) excluding injuries occurring at a time when employment

services were not being performed from the definition of “compensable injuries,”

merely walking to and from one’s car, even on the employer’s premises, does not

qualify as performing “employment services.”

In Wallace v. West Frasier South, Inc., 365 Ark. 68, 225 S.W.3d 361 (2002),

our highest court held that when an employee fell while coming off a break, thus

returning to work, the employee’s activities advanced the employer’s interest,

awarding the claim.  Likewise, in a recent decision, Mitchell v. Tyson Poultry, Inc.,

CA08-843, Opinion delivered February 11, 2009, the Arkansas Court of Appeals

found that a decedent returning from a break en-route to his office and was run over

and killed on the premises was performing employment services.

The claimant was attending a mandatory educational conference.  Her injury

occurred following a called break by the instructor.  The claimant was returning to

the classroom when she accidentally fell and injured her right knee.  Attending an
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educational conference directly benefits the employer.  Taking a break to refresh

oneself, and prepare for additional training indirectly benefits the employer.  The

claimant was returning to work when she fell and injured her knee.  Clearly, under

the existing case law, the claimant’s injury is compensable.

Although it is undisputed that the claimant received medical treatment

under her health insurance after the claim was disputed which would entitle the

respondent to a credit or offset pursuant to Ark. Code Ann. §11-9-411, respondent

would be responsible to reimburse the claimant for her out-of-pocket expenses,

as well as to reimburse the health insurance provider in accordance with the

Medical Cost Containment provisions of Commission Rule 099.30.

Further, the record reflects that the claimant was required to utilize accrued

annual leave and sick leave during the time that she was required to miss work.

Since  those  benefits  are  not  disability  benefits  within the meaning of A.C.A.

§11-9-411, respondents would be responsible for paying the claimant appropriate

temporary total disability.  Because the sole issue concerned compensability, it is

the fervent hope of this examiner that the parties can amicably resolve all issues

related to the extent of claimant’s disability, as well as entitlement to appropriate

indemnity benefits.

AWARD

Respondent, Risk Management Resources, is hereby directed and ordered
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to pay benefits consistent with the foregoing findings of fact and conclusions of

law.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


