
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.   F409567

GALEN E. BROWN, EMPLOYEE CLAIMANT

OVERNITE TRANSPORTATION COMPANY, EMPLOYER RESPONDENT

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT #1

SECOND INJURY FUND RESPONDENT #2

OPINION FILED MAY 14, 2009

Hearing before Chief Administrative Law Judge David Greenbaum on March 16,
2009, at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. James W. Stanley, Jr., Attorney-at-Law, Little Rock,
Arkansas.

Respondents #1 represented by Mr. William C. Frye, Attorney-at-Law, North Little
Rock, Arkansas.

Respondent #2 did not appear.

STATEMENT OF THE CASE

A hearing was conducted March 16, 2009, to determine whether the claimant

was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on January 14, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the January 14, 2009, Prehearing Order.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1" and made a part of

the record herein.
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It was stipulated that the employee/employer/carrier relationship existed

between the claimant and respondents #1 on September 2, 2003; that the claimant

sustained a compensable injury on said date; that he earned sufficient wages to

entitle him to compensation rates of $440.00 per week for temporary total disability

and $330.00 per week for permanent partial disability; that the prior Opinions of

record in this claim, specifically, a March 23, 2005, Opinion of the Administrative

Law Judge which was subsequently affirmed and adopted by a Full Commission

decision dated January 5, 2006, were final and the law of the case.

By agreement of the parties, the sole issue presented for determination

concerned the claimant’s entitlement to additional medical treatment.

The claimant contended, in summary, that respondents should be held

responsible for additional, reasonably necessary medical treatment; that following

a change of physicians to Dr. Kevin Collins, the claimant was evaluated by Dr.

Collins on July 13, 2007; that Dr. Collins recommended additional medical

treatment which the claimant maintained was reasonably necessary, as well as

related to the September 2, 2003, admitted injury while requesting that respondents

be held responsible for said treatment.

Respondents #1 contended that the claimant had a long history of neck,

shoulder, and low back problems related to a prior accident in the military for which

the claimant received a substantial VA disability, unrelated to the immediate claim.

Respondents #1 pointed out that the claimant returned to work for the employer
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herein on October 7, 2003, and continued working until he voluntarily terminated

his employment on January 22, 2004, for unexplained reasons.  Respondents #1

further contended that the claimant subsequently returned to work for a different

employer and was involved in a motor vehicle accident on August 30, 2004, for

which the claimant allegedly received additional treatment while maintaining  that

the claimant’s current problems are either related to his prior military problems or

the motor vehicle accident on August 30, 2004.  Respondents contended that the

recommendations by Dr. Collins were not causally related to the September 3,

2003, injury and specifically controverted claimant’s entitlement to all additional

medical treatment, as well as additional indemnity benefits.  At the hearing,

respondents pointed out that it took the evidentiary deposition of Dr. Kevin Collins

while maintaining that Dr. Collins opined in his deposition that his recommendations

for treatment were not related to the 2003 injury.

The record in this claim  is composed solely of the transcript of the March 16,

2009, hearing containing numerous medical reports, together with the evidentiary

deposition of Dr. Kevin Collins which was introduced as “Joint Exhibit 1" and

retained in the Commission file in bound form.

This claim has an extremely lengthy and complicated procedural history.

While the procedural history does not directly impact the findings and conclusions

hereinafter made, the procedural history is helpful in explaining any reasons for the

apparent lengthy delays in the adjudication process and will be summarized herein
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to help fully understand why these delays occurred.

A prior hearing was conducted in this matter on February 21, 2005.  The

issue at the hearing concerned whether Arkansas had jurisdiction over this claim,

and whether the claimant had made an election of remedies in another state.  An

Opinion was issued by the Administrative Law Judge on March 23, 2005, finding

that Arkansas had jurisdiction; that the claimant did not make an election of

remedies in Mississippi; finding that respondents had controverted all benefits

beyond those previously paid; while reserving all additional issues.

Contemporaneous with the Administrative Law Judge decision, the claimant’s

attorney filed a request for change of treating physicians.  However, the decision

of the Administrative Law Judge was appealed by the respondents and, therefore,

the  change of physician request was held in abeyance.  Further, claimant’s

attorney requested a hearing on the issue of claimant’s entitlement to permanent

disability benefits while the claim was on appeal.  The claimant was promptly

notified by the Commission’s Clerk that a hearing was not proper while the claim

was on appeal to the Full Commission. On January 5, 2006, the Full Commission

issued an Opinion affirming and adopting the prior decision of the Administrative

Law Judge.  As noted above, the prior decisions are now final and the law of the

case.  Thereafter, the claim was assigned to the Medical Cost Containment Division

to consider claimant’s change of physician request.  An Order was filed by the

administrator of the Medical Cost Containment Division on March 21, 2006, granting
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the claimant a change of physicians to Dr. J. Lipke, an orthopedic surgeon in Little

Rock, Arkansas.  For unexplained reasons, Dr. Lipke refused to accept the change

of physician Order, and, therefore, the claimant was denied his right to a one-time

examination by the physician selected by the Commission.  Claimant’s attorney

then requested that the medical cost containment administrator issue an Order for

a second change of physicians which the administrator refused to enter.  Following

extensive delays, the claimant’s attorney requested a hearing on the issue of

claimant’s entitlement to a change of physicians, at which time the claim was

reassigned to this Administrative Law Judge.  On March 15, 2007, I sent a letter to

both parties advising that the only issue appeared to be the request for a change

of physicians.  The parties were directed to confer and advise concerning how they

wished to proceed.  Because the parties failed and/or refused to respond to the

March 15 inquiry, as well as a March 30, 2006, follow-up, a prehearing telephone

conference was scheduled for April 25, 2007.  At the conference, the parties agreed

that the only issue concerned claimant’s entitlement to a change of physicians,

including his right to a one-time examination and evaluation which was never

accomplished by Dr. Lipke.  After failed attempts at having the claimant evaluated,

it was confirmed that Dr. Lipke refused to examine the claimant.  In view of Dr.

Lipke’s refusal, it was determined that compelling circumstances warranted yet

another selection for a change of physicians.  A letter was sent to the parties on

May 10, 2007, granting either party ten (10) days to object to the entry of a second
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change of physicians.  Because neither party objected, the claim was again

reassigned to the Medical Cost Containment Division to select an examining

physician.  An amended change of physician Order was filed on June 19, 2007,

selecting Dr. Kevin Collins as the physician to examine and evaluate the claimant’s

physical condition and need for additional medical treatment.  The examination was

scheduled for July 13, 2007.  The record reflects that Dr. Collins, in fact examined

the claimant on July 13, 2007.  By letter dated September 10, 2007, respondents’

attorney advised that respondents would not accept the recommended treatment

of Dr. Collins as being either reasonably necessary or related to the September 2,

2003, injury.  It must be pointed out that during the interim time between the first

and second change of physicians Order, the license of claimant’s attorney to

practice law was suspended.  Further, the claimant failed and/or refused to pursue

any additional benefits following the examination by Dr. Collins on July 13, 2007.

On July 11, 2008, respondents filed a Motion to Dismiss the claim for lack of

prosecution, at which time the claim was again reassigned to this Administrative

Law Judge.   By letter dated July 17, 2008, the claimant was advised that he had

twenty (20) days to respond to the Motion to Dismiss or request a hearing, and that

failure to respond might result in a dismissal.  By letter dated July 22, 2008, the

claimant objected to the dismissal of his claim.  An Order was filed July 23, 2008,

denying respondents’ Motion.  At the same time, a Prehearing Questionnaire Notice

was sent to both parties.  Because the claimant failed to respond to the Prehearing
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Questionnaire as requested by the July 23, 2008, notice, the claim was returned to

the Commission’s open general files.  Subsequently, by letter dated October 23,

2008, it was determined that the claimant’s attorney resumed the representation of

the claimant in this claim.  Accordingly, additional Prehearing Questionnaires were

sent to the parties on October 23, 2008.  Following additional delays, a prehearing

conference was ultimately conducted on January 14, 2009, and a hearing was

scheduled on the merits of the claim for March 2, 2009.  On the date of the

scheduled hearing, it was determined that the claimant had been released from the

hospital as the result of an independent intervening accident which was not the

subject of the immediate claim.  Accordingly, by agreement of both parties, the

hearing was rescheduled for March 16, 2009.  The hearing was conducted on

March 16, 2009.  

The claimant was the only witness to testify at the March 16, 2009, hearing.

The sole issue presented for determination concerned claimant’s entitlement to

additional medical treatment, if any.  As previously noted, the record consists solely

of the transcript of the hearing, together with the evidentiary deposition of Dr. Kevin

J. Collins.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.



-8-

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that his need for additional medical treatment is, in any way,

causally related to the September 2, 2003, admitted injury.

4. The claimant has failed to prove, by a preponderance of the evidence, that

additional medical treatment is reasonably necessary, and related to the

admitted injury.

5. The claimant has failed to prove that his physical condition and need for

treatment is causally related to the September 2, 2003, vehicular accident.

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.

As will be set out further below, the claimant has a history of neck, shoulder, and

low back problems related to other accidents.  Further, the record reflects that the

claimant returned to work following the September 2, 2003, admitted injury and has

since been involved in independent intervening accidents.  It would require sheer

speculation and conjecture to attribute the claimant’s physical problems, continued

course of medical treatment, as well as his need for future treatment to the
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September 2, 2003, injury.  Conjecture and speculation, however plausible, cannot

be permitted to supply the place of proof.  Dena Construction Company v.

Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist Hospital v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

Further, this claim turns entirely upon the claimant credibility.  A claimant’s

testimony is never considered uncontroverted.  The testimony of any interested

party is always considered to be controverted. Lambert v. Gerber Products Co., 14

Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303,

879 S.W.2d 457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965

S.W.2d 84 (1998).

The claimant’s testimony is inconsistent with his own course of conduct and

work history.  The claimant’s testimony was self-contradicting.  Further, the

claimant’s testimony is inconsistent with, and overshadowed by the medical

evidence which reflects a long history of neck, shoulder, and low back problems.

The claimant testified in his own behalf.  The record reflects that the claimant

went to work for Overnite Transportation during the later part of 2001 or early 2002.

The claimant worked as an over-the-road truck driver.  The claimant maintained that

he did not have any medical limitations which prevented him from doing his work

as a truck-driver before September 2, 2003.  The claimant acknowledged being

involved in a motor vehicle accident while in the military in 1977 or ‘78.  The

claimant acknowledged that he injured his neck in the prior accident.  He stated that
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he took pre-employment physicals before going to work as a truck-driver while

maintaining that he had no limitations.  The claimant acknowledged that because

of the residuals from his prior neck injury, he received periodic medical treatment

at the VA.  The claimant stated that he had discomfort, but no physical limitations.

The claimant was involved in an admitted motor vehicle accident while working for

the respondent herein on September 2, 2003.  The claimant stated that the injury

involved his head, left shoulder, and neck.  The claimant was briefly hospitalized

for two (2) days at the Baptist Hospital in Little Rock, and released for follow-up to

be seen by his family physician.  The record reflects that the claimant returned to

work.  He stated that because the respondent refused further treatment, he received

treatment at the VA Hospital.  On direct-examination, the claimant denied being

involved in a motor vehicle accident on August 30, 2004; however, on further

examination by his own attorney, the claimant appeared confused concerning the

year of the subsequent motor vehicle accident.  The claimant ultimately

acknowledged a motor vehicle accident on August 30, 2004.  The claimant

maintained that he injured his lumbar spine in the August 30, 2004, motor vehicle

accident.  The claimant received treatment from Dr. Galen Carter, a chiropractor.

As noted above, the claimant eventually received a one-time examination and

change of physicians to Dr. Kevin Collins.  Dr. Collins has recommended additional

medical treatment which the claimant wishes to receive.

On cross-examination, the claimant admitted that in 1978, while in the
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military, a jeep, parked on a boat-ramp, rolled over and pinned him under the jeep,

injuring his neck and head.  The claimant ultimately received an honorable

discharge and filed a claim for disability.  Although the extent of the claimant’s

disability recognized by the VA was confusing, it appears that the claimant was

originally assigned a twenty percent (20%) disability which was subsequently

increased to seventy percent (70%) in March, 2005.  On further cross-examination,

the claimant denied experiencing any pain in his neck, radiating into his arms

before September 2, 2003.  However, the claimant’s family physician, Dr. John

Wolverton, issued a report in March, 2003, six (6) months prior to his work-related

injury reflecting an examination for pain in the neck, radiating into the bilateral

upper extremities and legs.  (Tr.33)(Resp. Ex. A, p.1) (Emphasis supplied)

On further cross-examination, the claimant acknowledged that Dr. Wolverton

released him following the within September 2, 2003, injury, without placing any

physical restrictions on his activities.  The medical records reflect that the only

follow-up medical treatment the claimant received was at the VA hospital.  The

record also reflects that as the result of the work-related injury, the only treatment

that the claimant received was at the emergency room of Baptist Hospital and by

Dr. Wolverton, his family physician.  The record further reflects that the claimant

returned to work for the employer herein, and voluntarily terminated his

employment.  Although the claimant maintained that the reason he quit his job at

Overnite Transportation was because he could not handle the stress and strain of
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climbing up and down off the truck and being required to bind the chains and tarps,

there is no corroborating evidence to support this assertion.  The record reflects

that the claimant returned to work as a truck-driver and voluntarily terminated his

employment on January 23, 2004, approximately two and one-half (2-1/2) months

after returning to work.  On further cross-examination, the claimant admitted that

part of the reason for his voluntary termination was because his Mother became ill

and, in part, because he had already made up his mind not to drive trucks any

more.  (Tr.39)

On further cross-examination, additional inconsistencies in the medical

evidence were disclosed.  Specifically, following the August, 2004, motor vehicle

accident, the claimant reported the history of the injury in the military in 1978 to Dr.

Carter, but failed to relate the motor vehicle accident in September, 2003.  On

further cross-examination, the claimant acknowledged giving a history of “beat-up

by the police.”,  which the claimant maintained occurred in October of 2006.

Finally, on cross-examination, the record reflects that the claimant failed and/or

refused to give Dr. Kevin Collins a complete history of his various injuries which Dr.

Collins candidly acknowledged would have direct relevance on the cause for the

claimant’s need for further medical treatment.  In fact, in his evidentiary deposition,

Dr. Collins acknowledged that the medical history he obtained was inconsistent

with, and contradicted by, the medical histories contained in prior reports and

diagnostic studies.  (Jt. Ex. 1, pp.15-16)  
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Rather than conduct an exhaustive analysis of Dr. Collins’ evidentiary

deposition, suffice it to say that the claimant’s prior medical histories, personal

course of conduct, as well as course of medical treatment is replete with

inconsistencies and contradictions. Because of these various inconsistencies, it

would be impossible for Dr. Collins to attribute, with any degree of medical

certainty, the cause of the claimant’s complaints at the time of Dr. Collins’ July 13,

2000, examination, as well as whether or not the claimant’s need for medical

treatment can be attributed to the September 2, 2003, injury.  

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).
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The record reflects that the claimant experienced symptoms identical with

those voiced to Dr. Collins prior to the September 2, 2003, motor vehicle accident.

The claimant’s own testimony is inconsistent and self-contradicting.  Further, the

claimant’s course of conduct, including his work history for the employer herein, as

well as other employers after September 2, 2003, further weakens the claimant’s

credibility.  The claimant has the burden of proving the job-relatedness of his claim

for additional medical treatment.  The claimant has simply failed to sustain his

burden of proof.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


