
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F803556

DEANGELO BROWN, EMPLOYEE CLAIMANT

H & L POULTRY PROCESSING, EMPLOYER RESPONDENT

LIBERTY MUTUAL FIRE INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED JUNE 3, 2009

Hearing before Administrative Law Judge Barbara W. Webb on March 26, 2009, in
Monticello, Drew County, Arkansas.

Claimant appeared pro se. 

Respondents were represented by Mr. Michael Ryburn, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on March 26, 2009, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on November 25, 2008.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at the

hearing.  A copy of the Pre-hearing Order was made Commission Exhibit No. 1 to

the hearing record.  The following stipulations as submitted by the parties and the

Pre-hearing Order as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

December 17, 2007, when the claimant alleges he sustained an injury

to his left and right hands.

3. The claimant’s wages were sufficient to entitle him to a temporary

total disability rate of $249.00 and a permanent partial disability rate

of $187.00.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Compensability of claimant’s alleged December 17, 2007, injury.

2. If found compensable, claimant’s entitlement to appropriate benefits.

3. Whether the employer failed to return the claimant to work pursuant

to Ark. Code Ann. § 11-9-505(a).

The record consists of a one volume transcript of the March 26, 2009,

hearing consisting of the testimony of Georgia Brown, DeAngelo Brown, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Joint Exhibit No. 1 (Medical Records with Index); and Claimant’s Exhibit 1

(Recommendation of Doctor Andersson - 4/3/08).

FACTUAL BACKGROUND

DeAngelo Brown is twenty-two years old (d.o.b. August 19, 1986).  He

graduated high school.  He worked laying asphalt and in a fast foot restaurant.  He

began working at H & L Poultry in May of 2006.  Initially, he performed various jobs

in processing chickens which constantly involved the use of both hands.  He was
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eventually assigned to cutting the shoulders and pulling the chicken breasts for his

entire shift from 6:00 a.m until 3:00 p.m.  He explained that in December of 2007,

he was cutting chickens and his hands started hurting.  He testified that he had to

continue cutting chickens with wet gloves and was denied permission to get clean

gloves.  He testified that he cut thirty-six birds per minute.  He noticed his hands

swelling so he went to the company nurse.  He also reported the problems with his

hands to the owner and the line leaders but was told he could not leave the line.

The nurse sent him to the company doctor who referred him to Dr. Andersson.  Dr.

Andersson ran tests and gave him medicine.  She also gave him splints to wear.

He saw her three times.  He explained that he went to work in April with splints on

his hand after the doctor released him to non-repetitive work, but was told by the

owner to go home.  He testified although there was light duty work at the plant, he

was not given that work because they didn’t like him.  He testified that his hands

hurt and were still messed up.  He has attempted to locate work.  He wears his

splints every now and then.  After he had a test to determine if he had carpal tunnel,

Dr. Andersson concluded that he did not have carpal tunnel.  He testified that he

has not worked for over a year but his hands still hurt.  He began receiving

unemployment in October of 2008.  He testified that he was able to work but had

been unable to find a job.  He is able to clean house, use the remote control and

clean cars every now and then for extra cash.  He testified that workers’

compensation had paid for all of his medical treatment except for his last visit to Dr.

Andersson.
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The claimant’s grandmother, Georgia Brown, testified for the claimant.  She

explained that the claimant worked at H & L Poultry when both his hands started

hurting him.  He was sent to the doctor by the company.  She went to the doctor

with him.  After he came back from the doctor, he returned to work the next day.

The company sent him home and did not call him back.  She explained that the

company also denied him unemployment.  She testified that his hands began

hurting approximately a month and a half before he went to the doctor.  On cross-

examination, she testified that she did not see her grandson on a daily basis

because she lives in Little Rock. 

Medical records reflect that the claimant was treated by Dr. Foscue on

August 23, 2007, with complaints of pain in both hands.  He was scheduled for a

nerve conduction study for August 27, 2007, but did not show up.  Doctor’s notes

reflect that he did not show for two other appointments.  It is also noted in a

physician’s report dated April 3, 2008, that the claimant “was never seen for w/c,

only seen 8-23-07 for pain in hands”.  

Clinic records reflect that the claimant presented to Dr. Murad on February

26, 2008, with complaints of his hands hurting and numb at times.  He was

diagnosed with carpal tunnel syndrome and given prescription medications and

wrist splints to wear at night.  He was released to work but advised to avoid

repetitive movement. On March 17, 2008, the claimant returned to Dr. Murad with

complaints of pain from hands to elbows with hand numbness and wrist pain.  He

was returned to work with restrictions (including a change of position at the plant)
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and referred to an orthopedic specialist.  On April 3, 2008, the claimant was seen

by Dr. Andersson for followup from a nerve conduction study performed by Dr.

Brent Sprinkle.  The nerve conduction study was interpreted as normal with no

evidence of carpal tunnel or cubital tunnel syndrome.  Dr. Anderson assessed the

claimant with “1. Bilateral hand numbness and tingling with normal nerve

conduction study.  2. Congenital lunotriquetral coalition.”  He was placed in bilateral

volar wrist splints and given a Medrol dose pack along with continued prescriptions

of naproxen.  On April 3, 2008, Dr. Andersson recommended that Brown return to

work with light duty restrictions for bilateral upper extremities.  On April 15, 2008,

Dr. Andersson recommended that the claimant “May Return to Work with the

Following Restrictions - No repetitive lifting, gripping, or grasping.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

December 17, 2007, when the claimant alleges he sustained an injury

to his left and right hands.

3. The claimant’s wages were sufficient to entitle him to a temporary

total disability rate of $249.00 and a permanent partial disability rate

of $187.00.
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4. The preponderance of the evidence demonstrates that claimant was

diagnosed with a congenital hand condition, i.e. congenital

lunotriquetral coalition, and not carpal tunnel syndrome. 

5. Claimant has failed to prove by a preponderance of the evidence that

he suffered compensable work-related bilateral carpal tunnel

syndrome.

DISCUSSION

The claimant contends he sustained a compensable injury to both his right

and left hands on or about December 17, 2007, and is entitled to appropriate

benefits.

The respondents contend that the claimant does not have a compensable

injury; that the claimant does not have carpal tunnel syndrome and that his

EMG/NCV studies were normal.  Respondents contend that there are no objective

medical findings to establish a compensable injury.  In response to the § 505 (a)

claim, the respondents contend that the claimant returned to work following the

incident and that there was no unreasonable refusal to rehire.  The respondents

further contend that the business is now no longer operating at all.

A.  COMPENSABILITY

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  A claimant

seeking workers’ compensation benefits for a gradual-onset injury must prove by

a preponderance of the evidence that:  (1) the injury arose out of and in the course
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of his or her employment; (2) the injury caused internal or external physical harm

to the body that required medical services or resulted in disability or death; (3) the

injury was the major cause of the disability or need for treatment.   Ark. Code Ann.

§ 11-9-102(4) (A) (ii) and (E)(ii) (Repl. 2002).  Because carpal tunnel syndrome is

by definition a gradual onset injury, it is not necessary that the claimant prove that

this injury was caused by rapid repetitive motion.  See Kildow v. Baldwin Piano &

Organ, 333 Ark. 335, 969 S.W.2d 190 (1998).

Ark. Code Ann. § 11-9-102(4)(A)(ii)(a) (Supp. 2005) defines a “compensable

injury” as:

(ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is:

(a) Caused by rapid repetitive motion. Carpal tunnel syndrome is
specifically categorized as a compensable injury falling within this
definition[.]

The meaning of the term “rapid repetitive” motion has been construed many times.

See Lay v. United Parcel Service, 58 Ark. App. 35, 944 S.W.2d 867 (1997); Kildow

v. Baldwin Piano & Organ, 58 Ark. App. 194, 948 S.W.2d 100 (1997); and

Baysinger v. Air Sys., Inc., 55 Ark. App. 174, 934 S.W.2d 230 (1996). On May 21,

1998, the Arkansas Supreme Court reversed the decision of the Arkansas Court of

Appeals in Kildow.  See Kildow v. Baldwin Piano & Organ, 333 Ark. 335, 969

S.W.2d 190 (1998). It held that the Commission, and consequently the Court of
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Appeals, had erred in its interpretation of Ark. Code Ann. § 11-9-102(5)(A()(ii), now

codified §11-9-102(4)(A)(ii), and said:

[T]he meaning of section 11-9-102(5)(A)(ii) is plain and unambiguous.
That statute explicitly provides that CTS is both compensable and
falls within the definition of rapid repetitive motion. To accept the
Commission’s interpretation that CTS is merely a type of rapid and
repetitive motion still requiring proof of that element would be to
ignore the second sentence of the provision. We do not interpret
statutes to create superfluity. The statute provides that CTS is
specifically categorized as a compensable injury, not that it is
categorized as a type of rapid repetitive motion. We will not add
words to convey a meaning that is not here. Moreover, we will not
disregard the legislative intent expressed in Ark. Code Ann. § 11-9-
1001 (Repl. 1996) mandating strict and literal construction of the
workers’ compensation statutes and admonishing the court to leave
policy changes to the legislature. (Emphasis in the original.)

The Supreme Court went on to say that the statute safeguards employers because

a claimant must prove the injury arose out of and in the course of employment,

provide objective medical evidence of the physical harm, and show that the rapid-

repetitive-motion injury is the major cause of the disability or need for treatment.

The claimant must prove that he sustained a carpal tunnel syndrome injury

arising out of and in the course of employment, that a work-related injury is the

major cause of his disability or need for medical treatment, and the compensable

injury must be established by objective medical findings.

In the instant case, I find that the preponderance of the evidence

demonstrates that the claimant has failed to prove a compensable injury that arose

out his employment or that the major cause of his need for treatment is a work-

related injury.  
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The claimant had been working for the respondent employer since May of

2006.  The claimant testified that he noticed pain and swelling in both of his hands

in December of 2007.  However, his medical records reflect that claimant sought

medical treatment as early as August of 2007, with complaints of hand pain.  At that

time, he was scheduled for a nerve conduction study but failed to show for the test

and two other scheduled appointments.  He continued to work until February of

2008, when he returned to the doctor with complaints of pain in his hands.  He was

treated conservatively with prescriptions and hand splints. In March of 2008, after

conservative treatment failed, he underwent a nerve conduction study.  The study

revealed normal findings.  However, he was diagnosed by Dr. Andersson with a

congenital hand condition.  A comprehensive review of the evidence demonstrates

that claimant has failed to prove that his congenital hand condition is related to his

employment.  Although the claimant performed repetitive work involving the use of

both hands, there have been no positive objective tests showing that the claimant

suffers from carpal tunnel syndrome.   The evidence further demonstrates that the

claimant began having pain in both hands as early as August of 2007, and that the

pain levels in his hands have remained the same or worsened even though the

claimant has not returned to work or performed repetitive work with his hands for

over a year.  This evidence is more consistent with the diagnosis by Dr. Andersson

of a congenital hand condition as opposed to a work-related injury.

After review of the evidence, I find that the claimant has failed to prove by a

preponderance of the evidence that he suffers from bilateral carpal tunnel
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syndrome or any other hand injury that was work-related.  There is no medical

evidence offered to support the claimant’s contentions that he has carpal tunnel

syndrome which was caused by his work in 2007.  Moreover, there is probative

medical evidence which suggests that the claimant’s injuries resulted from pre-

existing congenital conditions.   Cottage Café, Inc. v. Collette, 94 Ark. App. 72, 226

S.W.3d 27 (2006).  

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:
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Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities). 

In the instant case, the claimant relies on the medical opinion of Dr. Murad

to establish that he suffered from carpal tunnel syndrome related to his work.

However, I give greater weight to the medical opinion of Dr. Jeanine Andersson, the

orthopedic hand specialist that the claimant was referred to by Dr. Murad.   Dr.

Murad’s diagnosis was based on the subjective complaints of the claimant.  Dr.
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Andersson’s diagnosis of congenital lunotriquetral coalition was based on her

examination and the normal nerve conduction study.   Therefore, I find that the

preponderance of the evidence demonstrates that the claimant does not suffer from

bilateral carpal tunnel syndrome supported by objective findings, but rather a

congenital hand condition.  Based on the preponderance of the evidence, I find that

the claimant has failed to prove a compensable injury in the form of bilateral carpal

tunnel syndrome which arose out of and in the course of his employment.

Therefore, it is not necessary for me to address the §505 (b) claim for failure to

return the claimant to work or whether claimant is entitled to additional medical or

disability benefits.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge 


