
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F807957

HEISLER BRATTON CLAIMANT

JESSIEVILLE SCHOOL DISTRICT RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED APRIL 1, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant appeared PRO SE.

Respondents represented by the HONORABLE CAROL LOCKARD WORLEY, Attorney
at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above named claim came on for a hearing in Hot Springs, Arkansas on

February 27, 2009.  A prehearing conference was held on January 6, 2009, and a

prehearing order was filed the same date.  A copy of the prehearing order was marked

as Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an employer-employee relationship on
August 5, 2008.

2.  The compensation rates are $191/154.

3.  The claimant was released to return to work on
August 26, 2008.

The claimant contends that she sustained a compensable injury on August 5,

2008 and is entitled to medical benefits and temporary total disability benefits from

August 5, 2008 through August 25, 2008.  Any permanent impairment is reserved.

Respondents contend there was no compensable injury on or about August 5,
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2008.  Respondents contend there is no evidence of any specific-incident injury nor

does the medical documentation connect up major cause associated with a gradual-

onset injury.  Respondents, alternatively, contend there was no notice of an injury until

August 10, 2008.  Respondents further contend that since private health insurance has

paid for some medical, if medical benefits are awarded, respondents are entitled to

credit for the medical pursuant to Ark. Code Ann. §11-9-411.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Notice defense.

5.  Offset for medical benefits.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on August 5, 2008.

2.  The compensation rates are $191/154.

3.  The claimant was released to return to work on August 26, 2008.
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4.  The claimant has proven by a preponderance of the evidence that she

sustained a compensable injury arising out of her employment on August 5, 2008.

5.  Respondents are responsible for the reasonable and necessary medical

benefits the claimant has pursued.

6.  Notice was not provided to the employer until August 10, 2008 and any

medical the claimant incurred before August 10, 2008, would be the claimant’s

responsibility.

7.  Respondents are not entitled to an offset for medical benefits paid by the

claimant’s private health insurance policy.

8.  The claimant has proven by a preponderance of the evidence that she

remained in her healing period and was totally unable to work from August 11, 2008

through August 25, 2008.

DISCUSSION

The claimant, 37 years old, worked for the respondent employer as a copy room

technician on a full time basis and was salaried.  The claimant was copying booklets for

the upcoming school year on August 5, 2008 and placing them in the copy paper

boxes.  The claimant would then carry the filled box to another office on the next level. 

The claimant had to climb 20 steep steps.  As the claimant was carrying a filled box of

booklets up the stairs, she testified that she felt a sharp pain in the bend of her

shoulders, primarily on the left side.  The claimant felt this pain as she was carrying the

second box of booklets up the stairs.  The claimant testified that she thought the pain

would go away and kept on working that day and went home and took ibuprofen and
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would try to exercise her arm.

The claimant did not return to work after her injury on August 5, 2008.  The claimant

first sought medical treatment on Saturday, August 9, 2008, and was given muscle relaxers

and pain pills.  The claimant testified that she was in so much pain that she was taken to

St. Joseph’s Express Care Clinic on Sunday where she was given three shots and x-rays

were taken.  The claimant also called her supervisor, Mr. Foshee, on Sunday night and

told him that she had hurt her shoulder.  Mr. Foshee advised her to come in on Monday

and complete some paperwork.  The claimant saw her family doctor, Dr. Thomas Hollis,

on Monday, and was admitted to the hospital.  Dr. John Pace saw the claimant and

recommended surgery.  The claimant remained in the hospital between August 11 and the

date of the surgery, August 14, 2008, and was released on August 15.  The claimant had

cervical surgery and had immediate relief.  The claimant was released back to work on

August 26, 2008, with a light-duty restriction of lifting nothing over three to four pounds.

The claimant testified that Dr. Pace released her with a 40-pound limitation on September

9, 2008.

Vickie Heath, high school secretary, testified that on August 5, 2008, she saw the

claimant carrying a box of handbooks up the stairs.  Ms. Heath described the box with the

dimensions of 12 inches wide and 24 inches long and 12 inches deep.  Ms. Heath saw the

box was filled with handbooks.

Janis Bremer, principal of the middle school, testified that she was working on

August 5, 2008, and she saw the claimant delivering a box of handbooks after going up

the flight of stairs.
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Derek Combs, pastor of a church, testified that he was holding a revival on August

5, 2008, and saw the claimant that evening at church.  He testified that he noticed she was

in pain and could not move her neck and he had special prayer for her.

Ollie Knowles, pastor of a church, testified that he saw the claimant at church on

August 5, 2008, and could tell by her face and posture that she was in pain.  Mr. Knowles

testified the claimant held her arm in a stiff position across her chest and was not her

normal self.  Special prayer was held for her that evening.

George Foshee, superintendent of the school, testified that he spoke with the

claimant on August 10, 2008, and she told him about being hurt.  Mr. Foshee advised the

claimant to go to the school office on Monday and complete work injury paperwork with Ms.

Shiflett.  Mr. Foshee testified the claimant was a very good employee.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury caused internal or external

harm to the body that required medical services; (3) medical evidence supported by

objective findings establishing the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and identifiable by time and place of

occurrence.  Ark. Code Ann. §11-9-102(4) (Repl. 2007).  If the claimant fails to establish

by a preponderance of the evidence any of the requirements for establishing the

compensability of the claim, compensation must be denied.  Mikel v. Engineering Specialty
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Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The claimant has proven by a preponderance of the evidence that she sustained

a specific incident injury arising out of and in the course of her employment with

respondent on August 5, 2008.  In a workers’ compensation case, it is the claimant’s

burden to prove by a preponderance of the evidence both that her claim is compensable

and that there is a causal connection between the work-related accident and the later

disabling injury.  Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).

The determination of whether the causal connection exists is a question of fact for the

Commission to determine.  Id.

Arkansas courts have long recognized that a causal relationship may be established

between an employment-related incident and a subsequent physical injury based on

evidence that the injury manifested itself within a reasonable period of time following the

incident so that the injury is logically attributable to the incident, where there is no other

reasonable explanation for the injury.  Hall v. Pittman Const. Co., 234 Ark. 104, 357

S.W.2d 263 (1962).

In the present case, I found the claimant to be a most credible witness who

described her job, how she was injured and what she did following her injury, to include

seeking medical attention.  The August 9, 2008, medical report notes the claimant was

complaining of shoulder pain with tenderness and spasms.  The claimant had an MRI on

August 11, 2008, which revealed a disc extrusion with a mass effect on the C7 nerve root.

Dr. Pace performed cervical surgery on August 14, 2008, and his operative reports reveal

a disc herniation at C6-7 with severe left C7 radiculopathy.  The surgery was “removal of
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C5-6 anterior cervical discectomy, fusion at C6-7 with Bengal carbon fiber inner body case,

Trinity bone Allograft and Una place and screws.”  Cl. Exh. No. 1, p. 6.

The claimant had good success with her surgery and returned to work following a

release on August 26, 2008, with limitations.  The claimant has returned to her job and has

continued to work following her release.

The contemporaneous medical reports are consistent with the claimant’s testimony

of pain and problems associated with her neck and shoulder following her August 5, 2008,

work injury where she was carrying heavy boxes of handbooks up steep stairs.  The

claimant was most credible and there was no other explanation for her condition other than

what she reported.  The claimant testified that she initially thought she had done

something minor and did not make a formal report of a work injury until she spoke with her

immediate supervisor, Mr. George Foshee, the superintendent, on Saturday, August 10,

2008.  Certainly, the record is clear that actual notice was not provided until August 10,

2008.  Any medical the claimant has incurred before that date will be solely the claimant’s

responsibility and not the responsibility of respondents.  Respondents are liable for all

reasonable and necessary medical the claimant has accrued since August 10, 2008.  Ark.

Code Ann. §11-9-508.

The claimant testified that she used her private health insurance to pay for the bills

associated with the cervical surgery and treatment.  She testified that she did not have

group insurance with the school or with her husband but instead had a private policy for

herself and her children.  Respondents have requested an offset for benefits paid by the

claimant’s insurance pursuant to Ark. Code Ann. §11-9-411.
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Ark. Code Ann. §11-9-411 provides:

(a) Any benefits payable to an injured worker under this
chapter shall be reduced in an amount equal to, dollar-for-
dollar, the amount of benefits the injured worker has previously
received for the same medical services or period of disability,
whether those benefits were paid under a group health care
service plan of whatever form or nature, a group disability
policy, a group loss of income policy, a group accident, health,
or accident and health policy, a self-insured employee health
or welfare benefit plan, or a group hospital or medical service
contract.

The statute provides that the offset of benefits is to be reduced for those benefits paid

under “group” health care service plans and in the claimant’s case, the health insurance

plan she maintained was not a group plan but was instead a private policy she held solely

for herself and her children.  I find that respondents are not entitled to a dollar-for-dollar

offset for any benefits paid by the claimant’s private health insurance policy.  The statute

requires a strict construction of the terms.  Strict construction is a narrow construction,

requiring that nothing be taken as intended that is not clearly expressed and that the plain

meaning of the language be employed.  Clayton Kidd Logging Co. v. McGee, 77 Ark. App.

226, 72 S.W.3d 557 (2002).

The claimant next contends that she is entitled to temporary total disability benefits

from August 5, 2008 through August 25, 2008.  In order to be entitled to temporary total

disability benefits, the claimant must remain in her healing period and be totally unable to

earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  

In the present case, the claimant has proven by a preponderance of the evidence
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that she remained in her healing period and unable to earn wages from August 11, 2008

through August 25, 2008.  The claimant’s testimony and medical bills and records

document she was hospitalized on August 11, 2008 and had surgery on August 14, 2008

and was released from the hospital on August 15, 2008.  Dr. Arthur wrote on August 26,

2008, that the claimant was released back to work with restrictions.  The testimony and

medical provide the preponderance of evidence required that the claimant remained in her

healing period and was unable to work from August 11, 2008 through August 25, 2008.

Respondents are liable for temporary total disability benefits for that period.

ORDER

The claimant has proven by a preponderance of the evidence that she sustained

a compensable injury arising out of her employment on August 5, 2008.  Respondents are

responsible for the reasonable and necessary medical benefits the claimant has pursued.

Notice was not provided to the employer until August 10, 2008 and any medical the

claimant incurred before August 10, 2008, would be the claimant’s responsibility.

Respondents are not entitled to an offset for medical benefits paid by the claimant’s private

health insurance policy.  The claimant has proven by a preponderance of the evidence that

she remained in her healing period and was totally unable to work from August 11, 2008

through August 25, 2008.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
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ADMINISTRATIVE LAW JUDGE


