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STATEMENT OF THE CASE

On January 14, 2009, the above-captioned claim was heard in Russellville,

Arkansas.  A prehearing conference took place on November 7, 2008.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an additional one reached at the hearing, they are they are the following six, which

I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on or about April 13,

2005, when Claimant sustained a compensable injury in the form of left

scapular/trapezial myositis/strain.

3. Claimant filed a claim for a work-related injury occurring on that date which

was accepted as a medical only claim.

4. Claimant wants to participate in a program of vocational rehabilitation.

5. Claimant’s average weekly wage was $628.00, giving him a temporary total

disability rate of $419.00 and a permanent partial disability rate of $314.00.

6. By continuing with a hearing on the issue of the extent of his disability,

Claimant has waived his right to pursue vocational rehabilitation.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Pursuant to the additional stipulation reached at the hearing, the issue concerning

Claimant’s entitlement to vocational rehabilitation was withdrawn.  The following issues

were litigated:

1. Whether Claimant is entitled to additional medical treatment and

reimbursement for expenses already incurred in connection with his

treatment.

2. Whether Claimant is entitled to temporary total disability benefits.

3. Whether Claimant is entitled to permanent partial disability benefits.
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4. Whether Claimant is entitled to wage loss disability benefits.

5. Whether Claimant’s diagnosed condition is ratable under the 4th Edition of

the AMERICAN MEDICAL ASSOCIATION, GUIDES TO THE EVALUATION OF

PERMANENT IMPAIRMENT.

6. Whether Second Injury Fund liability exists.

All other issues were reserved.

Contentions

Claimant:

1. Claimant contends that he is entitled to additional medical treatment for his

compensable injury and reimbursement of expenses incurred in connection

with his treatment, along with temporary total, permanent partial, and wage-

loss disability benefits.  He also contends that he is entitled to vocational

rehabilitation.

Respondents No. 1:

1. Respondents contend that the Claimant’s alleged work-related injury was

accepted as compensable and all appropriate benefits to which Claimant is

entitled have been paid.  Respondents No. 1 are not aware of any additional

benefits to which Claimant would be entitled.

2. Respondents No. 1 contend that Claimant cannot meet his burden of proof

that he is entitled to temporary total disability benefits.  Specifically, Claimant

was not temporarily totally disabled or within his healing period after October

2005.
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3. Respondents No. 1 contend that Claimant cannot meet his burden of proof

by a preponderance of the evidence under the provisions of Act 796 of 1993

that he is entitled to permanent partial disability benefits for an impairment

rating.  Specifically, Claimant does not have a permanent impairment of five

percent (5%) or any percentage due to his injury of April 13, 2005.

4. Respondents No. 1 contend that since claimant cannot meet his burden of

proof that he sustained a permanent partial impairment rating from the work-

related injury, he is therefore not entitled to rehabilitation benefits.

Alternatively, even if Claimant is found to have an impairment rating, the

evidence would not support his entitlement to vocational rehabilitation

training.  Likewise, Claimant would not be entitled to wage-loss disability, as

he cannot prove he has a permanent partial impairment rating.  Claimant

cannot meet the factors necessary under the Arkansas Workers’

Compensation law to be awarded wage-loss disability.

5. Respondents No. 1 contend that if it is found that Claimant has a permanent

partial impairment rating and is entitled to wage-loss disability, the Second

Injury Fund would be liable for the wage-loss disability.

Respondent No. 2:

1. The Second Injury Fund contends that the next hearing should address only

issues (1), (2), and (6) identified.  Claimant would not be entitled to a

program of vocational rehabilitation or wage-loss disability benefits unless
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he can prove that his April 13, 2005 work injury created a condition capable

of sustaining an award of permanent anatomical impairment.

2. If Claimant is incapable of proving a permanent injury, he cannot prove

entitlement to wage-loss disability benefits.

3. The Second Injury Fund does not have liability in this case.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 1 will not be admitted into evidence.

4. Respondents No. 1 Proffered Exhibit 1 will be admitted into evidence.

5. Respondent No. 2 Proffered Exhibit 1 will be admitted into evidence.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to reimbursement for medical expenses or to additional medical

treatment.

7. Claimant has not proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits for any period of time.
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8. While an impairment rating could be assessed under the AMERICAN MEDICAL

ASSOCIATION, GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th

ed. 1993) for an injury such as the one the parties stipulated that Claimant

suffered, Claimant has not proven by a preponderance of the evidence that

he is entitled to permanent partial disability benefits.

9. Claimant has not proven by a preponderance of the evidence that he is

entitled to wage loss disability benefits.

10. Respondent No. 2, the Second Injury Fund, has no liability under this claim.

PRELIMINARY RULINGS

Admissibility of Claimant’s Proffered Exhibit 1

At the hearing, Claimant moved for the admission of what had been pre-marked as

Claimant’s Exhibit 1.  The exhibit is comprised of three letters.  The first is a letter to me

that the Commission received January 8, 2009, in which Claimant asked that the other two

letters be admitted into evidence at the hearing, or in the alternative that he be granted a

continuance.  The second is an August 7, 2007 letter to Claimant from the State of

Arkansas Department of Workforce Services concerning its denial of his request for a

training waiver.  The third is a January 6, 2009 letter by Dr. Derek Lewis in which he, inter

alia, assigns Claimant a whole-body impairment rating pursuant to the AMERICAN MEDICAL

ASSOCIATION, GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (5th ed. 2000).

As shown by the correspondence that has been blue-backed (without objection) to

the record in this case, I notified counsel for Respondents No. 1 and Respondent No. 2 of

this on January 8, supplying the proposed exhibits and asking for their response thereto.
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They objected to the admission of the documents, and to a continuance as well.  I informed

the parties that the hearing would proceed as scheduled, and that I would allow Claimant

to proffer the letters.

Respondents at the hearing stated, and Claimant agreed, that they were not given

the proffered exhibit until January 8, 2009.  This is in contravention of the prehearing

order,  Commission Exhibit 1, which provides in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing . . . Medical reports must be exchanged at least
seven (7) days prior to the hearing pursuant to Ark. Code Ann. § 11-9-
705(c)(2)(A).  Evidence not disclosed in compliance with this Order shall not
be considered as evidence unless prior permission of the Commission is
obtained and for good cause shown.

In turn, Ark. Code Ann. § 11-9-705(c)(2)(A) (Supp. 2007), which governs the letter from Dr.

Lewis, reads in pertinent part:

Any party proposing to introduce medical reports or testimony of physicians
at the hearing of a controverted claim shall, as a condition precedent to the
right to do so, furnish to the opposing party and to the commission copies of
the written reports of the physicians of their findings and opinions at least
seven (7) days prior to the date of the hearing.

Section 11-9-705(c)(3) provides that a party who fails to abide by the requirements of this

provision may not be allowed to introduce medical reports at the hearing, “except in the

discretion of the hearing officer or the commission.”  Moreover, § 11-9-705(c)(4) states that

the parties may consent to the waiving of the time periods.  Respondents have not

consented to such a waiver.

Claimant at the hearing asserted that the provided the exhibit to Respondents in a

timely fashion; but the evidence as described above shows that this is not the case.  Under
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the statute, I have the discretion to admit or exclude the evidence.  See Coleman v. Pro

Transportation, Inc., 97 Ark. App. 338,249 S.W.3d 149 (2007).  However, under the

circumstances presented here I do not believe I can properly admit the evidence

notwithstanding the violation of the seven-day rule.  It is noteworthy that this claim has

been pending since April 4, 2006, and that over six months elapsed between my denial of

the motion to dismiss this claim and the hearing of the merits thereof.  Claimant has had

ample opportunity to procure this evidence.  I further note that, as pointed out by

Respondents, Dr. Lewis stated in his letter that he based his rating on the Fifth Edition of

the AMA Guides.  Since this is not the edition of the Guides adopted by the Commission

under AWCC R. 099.34, the letter is irrelevant on this point anyway.  Respondent No. 2

advanced other bases for the exclusion of the letter, but they are moot in light of the above

findings.  Hence, Claimant’s Proffered Exhibit 1 will not be admitted into evidence, and will

not be considered.  See Jobe v. St. Vincent North/Sherwood, 2005 AWCC 109, Claim No.

F105594 (Full Commission Opinion filed May 27, 2005), aff’d sub nom. St. Vincent Health

Systems v. Jobe, No. CA 05-823 (Ark. Ct. App. Feb. 8, 2006)(unpublished).

Admissibility of Respondents No. 1 Proffered Exhibit 1

Claimant objected to the admission of this exhibit on the basis that the second and

third pages thereof are irrelevant, and that the balance of it was not provided to him at

least seven days prior to the hearing.  However, Respondents No. 1 argued, and

documents blue-backed (without objection) from the Commission’s file show, that these

documents were sent to Claimant by counsel for Respondents No. 1 on July 21, 2008.

The address on the correspondence is the same one he provided the Commission.  As for
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the second  and third pages of the exhibit, which detail his receipt of unemployment

benefits, they are certainly relevant, as alleged by Respondents No. 1, to the issue of his

entitlement to temporary total disability benefits.  Hence, the exhibit is hereby admitted into

evidence and will be given due consideration.

Admissibility of Respondent No. 2 Proffered Exhibit 1

Claimant also objected to the admission this exhibit, which is comprised solely of

the functional capacity evaluation of Claimant performed on October 4, 2005.  He testified

at the hearing that he did not receive the document from counsel for Respondent No. 2

until January 8, 2009.  However, while that may be true, under further questioning he

admitted that he has had the report “ever since I’ve been laid off from work.”

Consequently, his argument is without merit.  Also baseless is his contention that if the

letter from Dr. Lewis assigning him an impairment rating is not relevant, the FCE should

not be as well.  For that reason, Respondent No. 2 Proffered Exhibit 1 will be admitted into

evidence and will be given due consideration.

CASE IN CHIEF

Summary of Evidence

Two witnesses testified at the hearing:  Claimant and Lorrie Chesser.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Respondents No. 1 Exhibit 1, documents

from the State of Arkansas Department of Workforce Services pertaining to Claimant,

consisting of 15 pages; Respondent No. 2 Exhibit 1, the functional capacity evaluation of

Claimant dated October 4, 2005, consisting of one index page and six numbered pages
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thereafter; Respondent No. 2 Exhibit 2, medical records of Claimant, consisting of one

index page and nine numbered pages thereafter; and Respondent No. 2 Exhibit 3, the

transcript of the deposition of Claimant on September 8, 2008, consisting of 87 numbered

pages.

Testimony-Hearing

Tarryl Bradley.  Under questioning from me, Claimant testified that around April 13,

2005, he and another worker were throwing tubes that weighed more than 50 pounds into

a basket three to four feet away, the mouth of which was three to four feet off the ground.

He stated that he “felt something kind of pop in my–my shoulder and my neck,” and he told

the co-worker that he thought that he had injured himself and needed a supervisor.

Claimant described his pain at this point as “excruciating” and located all through his left

arm, including his left elbow and trapezius area.  He was taken to the emergency room,

where the doctor took him off work the rest of the night.  The next day, Claimant was taken

to the company doctor, Dr. Ben Kriesel.  The doctor provided medication, recommended

therapy, and placed him on light duty.  Kriesel also gave him three steroid injections over

time, and gave him a permanent restriction of no overhead lifting in excess of 30 pounds.

Claimant attended therapy three to four times per week until October 4, 2005, when he

underwent a functional capacity evaluation.

Claimant stated that he remained on light duty from the day after his injury, April 14,

2005, until he was laid off on October 17, 2005.  Initially, his light duty position was in the

repair area due to his ten-pound lifting restriction.  Later, when his restriction was

increased, he was given a job in the “sleeve wrap” area.  He testified that during the period
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he was on light duty, he did not miss any work due to his injury.  In September 2005, he

sustained a back injury that was not work-related, and was on leave for that and drew

short-term disability benefits until after he was laid off.  In November 2005, he began to

draw unemployment benefits.  He stated at one point that he was not informed of the

reason for the layoff.  However, he later testified that Allan George, the Human Resource

Manager, told him that there were no jobs fitting his restriction.  He has not returned to

work for Respondent Firestone since the layoff.  His only work since that time was a two-

month stint in 2007 for Union Pacific, driving rail crews to various destinations.  He left that

position because the expense of commuting from Russellville to Little Rock.  He earned

$6.50 per hour in that position–less than the $15.87 per hour he earned at Firestone.

Claimant testified that he is still able to perform the driving job.  He has applied for other

jobs, including those in the food service, retail and telemarketing areas–without success,

despite the fact that all the positions were within his restrictions.  He sought Social Security

disability benefits, but was unsuccessful.

Around one year after the layoff, he contacted Lorrie Chesser of Firestone about

returning to see Dr. Kriesel.  He testified that she told him that she would look into it, but

never got back with him.  Claimant last saw Kriesel in October 2005.  He began seeing Dr.

Derek Lewis, his family physician, for his shoulder the next month.  Claimant stated that

while Respondents paid for his treatments with Kriesel, they have never paid for any of his

treatments with Lewis.  His attorney obtained a change of physician to Dr. Lewis on June

5, 2007, and Claimant saw him again the next month.  Lewis’ treatment of the shoulder

consisted of prescribing pain medication and home exercises.  He has not performed any



Bradley - Claim No. F603545 12

x-rays on MRIs on Claimant.  In evaluating Claimant for his impairment rating, Dr. Lewis

raised his arm to see the extent of his range of motion.  Claimant is seeking reimbursement

for his visits with Lewis.  The doctor has not recommended any treatment that he is

wanting Respondents to fund.  Claimant last saw Lewis a little over a week before the

hearing.

With respect to his educational and vocational background, Claimant stated that he

is a 1973 graduate of Pine Bluff High School and thereafter served in the United States

Army for three and a half years.  There, he held various positions in the medical sector and

received specialized training as a medical assistant.  After he was honorably discharged,

Claimant attended one year of college at the University of Arkansas at Monticello.  He took

vocational-technical training in Pine Bluff in electronics and television repair, but did not

graduate.  When he moved to Russellville, he went to another school and studied

appliance service and electricity.  However, he left school with only one quarter remaining.

He has never held a job that utilized his medical or vocational training.

In tracing his work history, Claimant stated that from 1987 to 1991 and for a one-

year stint prior to then, he worked for Petit Jean Poultry as a shoulder cutter, making $6.75

to $8.00 per hour.  He then went to work for ConAgra for three years–two in sanitation and

one in the manufacture of frozen meals.  He earned $9.00 to $10.00 per hour there.

Thereafter, on November 11, 1993, he went to work for Firestone.

When questioned by Respondents No. 1, Claimant stated that is 52 years old, five

feet six inches tall, and weighs around 125 pounds.
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With respect to his September 2005 injury, he testified that he fell at home and drew

“Accident and Sickness” benefits for six weeks while he recuperated.  He saw Dr. Lewis

for this and was prescribed medication, which he took along with the medicine that Dr.

Kriesel had prescribed.

When asked about why he had been treated for “stress,” Claimant first stated that

his stress began around October 7, 2005, and then changed his answer to stated that it

began with his work-related accident; but he admitted that he stated at his deposition that

his stress began on April 2, 2008, when his family suffered a house fire.

The functional capacity evaluation reflects that he can perform work in the MEDIUM

category.  Thereafter, on October 11, 2005, Dr. Kriesel released him to regular duty with

the restriction of no overhead lifting in excess of 30 pounds.  He returned to  Kriesel on

October 24, 2005 and requested a disability rating; but the doctor informed him that he did

not assign ratings.  That was the last time Claimant saw Kriesel.

Claimant applied for unemployment benefits on October 25, 2005.  When he did so,

he completed paperwork indicating that he was ready to work full-time immediately and

had no disabilities that limit his ability to perform normal job duties.  However, he did not

receive benefits until November 12, 2005 because he was still under a doctor’s care in

connection with his fall at home.  He continued to draw these benefits until May 2006.

During this period, he also drew a supplemental employment benefit through Firestone.

He was off work for a year due to the layoff.  Thereafter, pursuant to Firestone policy, he

received a $41,000.00 lump-sum severance package, plus an extra 13 weeks of
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supplemental pay because of his years of service.  During the period that he drew these

benefits, he was not working elsewhere; and he did not work for awhile thereafter.

While he earlier testified that his only work after leaving Firestone was driving

railroad crews, he stated that he went back to work for Petit Jean Poultry in June 2008.

He denied signing a document for Petit Jean stating that he could lift up to 85 pounds a

shoulder height; but when shown documentation from that employer, he admitted that he

signed a document attesting that he could perform all essential job functions, without any

reasonable accommodation, of a position described as requiring lifting of that very type

and amount.  He left Petit Jean because he broke his right clavicle in a moped

accident–which he did not relate during his deposition when asked about previous

accidents.

He also added that he applied for a job with the United States Postal Service, but

failed the entrance examination.  His application for Social Security disability was rejected

because jobs were available within his educational background that he could perform.

The Firestone facility where Claimant worked is a union one.  While Claimant

admitted that the policy was that employees bid on jobs, he added that bidding did not

always occur.  He had the right to reject jobs he did not want, based upon seniority.  The

person that held the sleeve wrap position, where Claimant worked while on light duty, had

more seniority than Claimant.  But he denied that lack of seniority was what prevented him

from obtaining that job on a permanent basis.
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Claimant stated that he had a number of previous accidents while working for

Firestone.  He had two previous low back injuries, and one each to his knee and right

shoulder.

He supplemented his work history that he gave on direct by stated that he also had

worked as a surveyor for the Forestry Service.

When questioned by Respondent No. 2, Claimant stated that he was convicted of

burglary when he was 21.  At the time he went to work for Respondent Firestone in 1993,

he had nothing physically wrong with him.  He had been honorably discharged from the

military.  His 1996 knee injury, which resulted in surgery, left him with a zero percent (0%)

impairment rating, with no restrictions.  His right shoulder and back injuries were merely

temporary in nature; he fully recovered from them, and received no impairment rating.  He

had always been returned to full duty up until his April 2005 left shoulder injury.  Claimant

stated that he has also fully recovered from his September 2005 back injury, and that it

would not prevent him from working.

After his injury, his first light-duty job was a two-week stint in the repair area, placing

valves on tubes.  During this period, he was receiving his regular pay.  After his restrictions

were lessened, he was given various jobs in the plant, such as weighing pigment.  In

August 2005, he was assigned to the sleeve-wrap job, which Claimant described as

somewhat more difficult than the repair job because it required the use of both arms and,

unlike repair, had to be performed at the pace of procurement.  He not only drew his

regular rate of pay for this position, but was eligible for and earned bonuses based on

production.
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His application for Social Security disability benefits did not occur until after his

unemployment benefits ran out.  He attempted to return to school to complete his

vocational technical training, without success.  Claimant also was unable to go through the

Dislocated Workers training program because of a failure in getting him enrolled in it.  He

looked into going to school to become a licensed practical nurse, but he stated that he

does not have the money for tuition because he needed the severance pay for other

matters.  He had been informed that had he completed his licensed practical nurse or

appliance repair training, his pay would have been higher than what he made at Firestone.

Claimant at one time had a license to operate a forklift, but it has expired.  While

Firestone has a warehouse that employs forklift drivers, Claimant was ineligible for such

a position because of its overhead lifting requirements.  His testimony was nonetheless

that he could perform such a job:  “There ain’t [sic] nothing to it.  I mean, the forklift does

all the work.  You just drive it, you know.”  His sleeve wrap position at Firestone required

data entry, and he was able to perform that aspect of the job.  While all he has never had

any formal computer training and learned how to operate one through his children, he

stated that he is “a quick learner.”  He has the ability to read about matters such as laying

tile and then perform the task.

In returning to the matter of his employment history, Claimant clarified his earlier

testimony to state that he was employed twice at Petit Jean Poultry after he was laid off

from Firestone.  The first stint lasted about two months, and he was terminated.  After he

was rehired, he worked there for another 45 days when he suffered the broken clavicle.

He also related that at various points in his career, he has held maintenance positions.
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With respect to his work-related injury, he stated that Dr. Kriesel performed an MRI

of his neck and shoulder area but did not find anything.

Under further questioning from me, Claimant testified that the MRI occurred right

after he was injured.  The test results were not placed into evidence, but Claimant recalled

that it reflected only that he had arthritis or bursitis.

Lorrie Chesser.  Called by Respondents No. 1, Chesser testified that she is the

Safety and Environment Manager at the Firestone plant in Russellville.  As part of her

duties, she is the workers’ compensation case manager there and accompanies injured

employees to doctor appointments.

She stated that she coordinated Claimant’s care with Dr. Kriesel after he was injured

in April 2005.  On more than one occasion from then until October 2005, Claimant was

returned to full duty to see if he could tolerate the work.  However, he was unable to

tolerate it and was placed back on light duty.

The policy of Firestone is that light duty is only provided to employees suffering

from work-related injuries.  When Claimant was drawing Accident and Sickness benefits,

he was  ineligible for this duty.

Chesser testified that once an employee has been treated and released, jobs are

available at the plant to accommodate permanent restrictions.  After Claimant underwent

a functional capacity evaluation in October 2005 that placed his work ability at the

MEDIUM level, he was given a 30-pound overhead lifting restriction.  Chesser stated that

she found that Firestone “had several jobs that Mr. Bradley would have been able to do

in the plant, had he the seniority.”  She explained that the plant is a union shop that pays
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very well for the area.  As a result, there are many employees with tenure of 20 to 30

years.  Since  those with such seniority outrank junior employees such as Claimant in the

bidding process, it is difficult for someone with Claimant’s years of service to obtain a job

with lower lifting requirements.  Claimant was laid off while awaiting suitable placement,

and such placement never appeared within the requisite year following the layoff.  She was

adamant that nothing improper took place with respect to his layoff, and that all personnel

actions are closely monitored by the union for compliance with the union contract.

With regard to the sleeve wrap position, Chesser testified that it fit Claimant’s

permanent restrictions.  But the job was held by someone who was on leave during the

period that Claimant was doing it.

Chesser stated that she was aware that Claimant received unemployment benefits,

and that Firestone supplements those benefits.  His severance pay was taken in lieu of

retirement benefits, and is an option made available to employees per policy.  Once this

option is exercised, employment is ceased.

Under questioning from me, Chesser stated that the person who had held the

sleeve wrap position eventually retired.  But it was open for bids throughout the plant, and

the next senior employee who applied would be awarded it.  On October 24, 2005, she

was present when Claimant asked for an impairment rating from Dr. Kriesel.  However, one

was never assigned.

When questioned by Respondent No. 2, Chesser testified that the management at

Firestone lacks the authority to voluntarily deviate from the union contract.  She explained
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that there were three lines at the plant, A-C, but A has been eliminated.  The sleeve wrap

jobs are presently held by employees with more seniority than Claimant had.

Testimony-Deposition

Tarryl Bradley.  As stated above, Claimant was deposed on September 8, 2008, and

the transcript thereof was admitted as Respondent No. 2 Exhibit 3.  I am only discussing

that testimony to the extent that it contradicts, or does not overlap, his hearing testimony.

He testified that he held the position of tube inspector on the G line at Firestone.

He actually hurt only his left shoulder on April 13, 2005.  He did not injure his neck until

approximately a week after he was placed on light duty.  At that time, he was working in

the repair area when a tube that was hot fell off a hook and landed around his neck.  When

he “slung” his shoulders forward to get the tube off of him, he began having problems on

the left side of his neck.  Claimant stated that he reported what occurred, but the matter

was not taken seriously and no claim was filed.  Dr. Kriesel gave him shots in his neck to

treat his pain.

Claimant described his left shoulder as feeling as if “something was torn.”  He had

a similar sensation in his neck; but the MRI was negative.  Dr. Kriesel diagnosed him as

having left scapular and trapezius myositits and prescribed Zanaflex and Flexeril for his

problems, sent him to therapy, and gave him steroid injections.  He stated that while he

treated with Kriesel, from April to October of 2005, his condition would improve but then

worsen because the light duty he was given exceeded his restrictions.

He testified that at the time he went off light duty, Dr. Kriesel asked Firestone if the

job he held at that time–sleeve wrap–could be made permanent, and he was told yes.
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However, Chesser stated that it was not her call to make.  Instead, he was laid off two days

after he underwent a functional capacity evaluation because the FCE revealed that he

could no longer perform his regular job.  Claimant stated that he performed the sleeve

wrap job while the worker who held that position was off work for open-heart surgery.  He

asserted that Firestone held the job open to prevent Claimant from obtaining it.  However,

he admitted that the job was one he would have had to bid for.  He did not bid for the

warehouse job because while he had more seniority that the person who held it, the

specifications for the position were changed.

Other than Dr. Kriesel, Dr. Lewis is the only doctor Claimant has seen in connection

with his work-related injury.  Lewis has not disagreed with the myositis diagnosis by

Kriesel. He was his family doctor; later, his then-attorney obtained a change of physician

order to allow Claimant to see Lewis in connection with his claim.  He saw an occupational

therapist in 2007 pursuant to Dr. Lewis’ instruction.  The bill for that therapy remains

unpaid.  His care with Dr. Lewis was paid for through his private insurance with Firestone

until about two or three months before the deposition.

Claimant stated that Dr. Kriesel released him with a restriction of no overhead lifting

in excess of 35 pounds.  He stated that he still has a “nodule” in his left shoulder that

comes and goes, depending on his level of activity.  When asked about his current

condition as compared to what it was in October 2005, he said:  “I mean, I’ve improved.

I’m not saying it’s better, but I’ve improved.”  Dr. Lewis gave him an impairment rating in

2007 of five percent (5%) to the body as a whole as a result of his shoulder and neck

injury.  He has never been assigned a rating in connection with any other injury.  He had



Bradley - Claim No. F603545 21

a previous workers’ compensation claim for a work-related knee injury in March 1996 that

resulted in his undergoing surgery.  He was released in August 1996 with no permanent

impairment.  Claimant also had two claims for low back injuries–one in May 1997 and

another in February 1999--that was not treated surgically, and one for a right shoulder

injury in February 1999.  All of these claims occurred while he was at Firestone.  He had

no medical restrictions and was not under treatment from the time of his 1999 release until

April 2005.

When he left Firestone, Claimant signed up for the Dislocated Workers Program

through the Arkansas Department of Workforce Services.  He stated that he took a test

and presented himself to the University of Arkansas Community College at Morrilton in

August 2007; but he was told that they did not have his name because Firestone had not

forwarded it, and that it was too late. Hence, he did not participate in the retraining

program.

In relating his employment history prior to going to work for Firestone, Claimant

stated that he also did poultry processing work for Val-Mack.  He stated that he could no

longer perform the work he did as a surveyor for the Forestry Service because it involved,

inter alia, climbing bluffs.  As for his work since leaving Firestone, Claimant stated that in

addition to driving railroad crews, he worked twice at Petit Jean Poultry in 2008 as a

shoulder cutter.  His hourly rate was $8.45.

Exhibits

Respondents No. 1 Exhibit 1.  This exhibit is comprised of documents from the State

of Arkansas Department of Workforce Services concerning Claimant.  He received
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unemployment benefits from late October 2005 through May 2006.  In applying for

benefits, Claimant represented that he had been laid off, that he was ready to begin work

full-time immediately, and that he had no disabilities that would limit his ability to perform

normal job duties.  However, he was adjudged to not be entitled to benefits for the period

of October 23-29, 2005 because he was off due to his non-work-related back injury.

Respondent No. 2 Exhibit 1.  Claimant underwent a Functional Capacity Evaluation

on October 4, 2005 at River Valley Therapy and Sports Medicine.  The evaluation reflects

that he demonstrated the ability to function at a limited MEDIUM work level.  He was able

to lift up to 30 pounds overhead occasionally.  While he was able to perform frequent

reaching overhead, it was opined that he should do this only occasionally due to the

myositis.  It was determined that “[h]e did not meet all of the manual material handling

demands of the inspector job at line G [his position at the time of the April 13, 2005 injury].”

Respondent No. 2 Exhibit 2.  The medical records introduced by the Second Injury

Fund reflect the following:

On August 29, 2006, Dr. Ted Honghiran released him from treatment of his left injury

and stated that he could return to work effective September 2, 1996.  He was found to not

have any permanent disability.

Dr. James Carter treated Claimant for a right shoulder injury he allegedly suffered

in 1999.  He was released to return to work at light duty on March 15, 1999, and then to full

duty a week later with no restrictions.

He saw Dr. Kriesel on April 27, 2005 and reported that he injured his left shoulder

and upper back approximately two weeks before while lifting tubes at work at Firestone.
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He went to the emergency room that night and has been on light duty since.  Claimant

described his pain as 6/10.  Kriesel prescribed physical therapy, three times a week for two

weeks.  On May 27, 2005, after ten therapy sessions, he reported that while he had

progressed well with strengthening and experiencing less pain, his pain had increased

because he was returned to regular duty.  When he returned on August 12, 2005, he

reported his pain to be 7/10.  Since his previous visit, he was put back on regular duty for

two weeks but was returned to regular duty.  Kriesel’s note reflects “Significant spasm noted

in upper trapezius and scalene muscles.”  Therapy three times a week was extended for

four weeks.  On October 24, 2005, Claimant told Dr. Kriesel that he was “not much better”

and was on medical layoff.  He requested a disability rating.  Kriesel noted “left

scapular/trapezial nodule still present but smaller.  Is tender but range of motion okay.  He

assessed Claimant as having left scapular/trapezial myositis, told him that he could not

change the weight limits on the functional capacity evaluation, and gave him a permanent

restriction of no overhead lifting in excess of 30 pounds.  He informed Claimant that he

should return if his problems worsened.

ADJUDICATION

A. Reasonable and Necessary Medical Treatment

Claimant contends that he is entitled not only to reimbursement for the medical

treatment that he has received for his compensable injury that Respondents have not

covered, but that he is entitled to additional treatment as well.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in



Bradley - Claim No. F603545 24

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73

Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as to

stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In order to prevail on this issue, Claimant must prove by a preponderance of the

evidence that the proposed treatments are reasonable and necessary.  See Ark. Code Ann.

§ 11-9-705(a)(3) (Repl. 2002).  This standard means the evidence having greater weight

or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101

S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to
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believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

With respect to the reimbursement for treatment he has already received, Claimant

testified that Respondents No. 1 paid for all of his treatment by Dr. Kriesel.  He also stated

that Dr. Lewis–to whom he was given a change of physician–is the only other doctor who

has treated his compensable injury.  None of Lewis’ records were introduced at the hearing.

It is Claimant’s burden to produce evidence in support of his entitlement to additional

treatment.  Jones v. Pontiac, 2008 AWCC 87, Claim No. F104631 (Full Commission

Opinion filed July 30, 2008).

Claimant testified that his treatment consisted solely of prescription medication and

home exercises.  But as he admitted, he was also seen by Lewis for his non-work-related

low back injury he suffered in September 2005 that resulted in his being off work.  What

these medications were, and whether they were for this shoulder or the back, is unknown.

Claimant stated that Dr. Lewis sent him to an occupational therapist in 2007.  But these

records were not introduced either.  I cannot find that any of the foregoing was reasonable

and necessary without resort to speculation and conjecture, which I am not permitted to do.

Speculation and conjecture cannot serve as a substitute for proof.  Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Hence, he has not shown

entitlement to reimbursement.

As for additional treatment, Claimant testified that Dr. Lewis has not recommended

any treatment.  Hence, Claimant has not met his burden of proof on this issue.

B. Temporary Total Disability Benefits
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Claimant has contended that he is entitled to temporary total disability benefits.

Claimant’s stipulated compensable injury is unscheduled.  See Ark. Code Ann. § 11-9-521.

An employee who suffers a compensable unscheduled injury is entitled to temporary total

disability compensation for that period within the healing period in which he has suffered

a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  The healing period ends when the underlying condition

causing the disability has become stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).

After review of the evidence in this matter, I find that Claimant reached the end of

his healing period on October 24, 2005.  That was the last time he saw Dr. Kriesel.  While

Claimant reported that he was “not much better,” he requested a disability rating.  The

record does not indicate that a rating was assigned; but Kriesel gave him a permanent

restriction of no overhead lifting in excess of 30 pounds.  Although Dr. Kriesel noted that

a left scapular/trapezial nodule was still present and tender, he added that it was smaller

and that his range of motion was “okay.”  Claimant was instructed to return if he had

“worsening problems.”  He testified that he asked Chesser approximately a year later if he

could return to Dr. Kriesel, but she did not get back with him.  But as addressed above, he

did not introduce the records of Dr. Lewis to reflect what treatment, if any, he underwent on

his shoulder after this point.  It is noteworthy that contemporaneous with this event, on

October 25, 2005, Claimant filled out an unemployment benefits application in which he
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represented that he could begin work immediately and had no disabilities that would limit

his ability to perform normal job duties.

Claimant testified that he did not miss any work due to his injury during the period

that he was on light duty.  He also stated that he remained on light duty from April 14, 2005,

the day after his injury, until October 17, 2005, when he was laid off.  This is only seven

days before he reached the end of his healing period.  Even assuming for the sake of

argument that Claimant suffered a total incapacity to earn wages during this seven-day

period (which, I must add, he has not shown), it is not of a sufficient length to entitle him to

benefits.  Under Ark. Code Ann.  § 11-9-501(a)(1) (Repl. 2002), he must demonstrate that

the disability lasted more than seven days.  Thus, his request for temporary total disability

benefits must fail.

C. Permanent Partial Disability Benefits

Claimant has also asserted his entitlement to permanent partial disability benefits.

The evidence before me does not reflect that he has been assigned a permanent

impairment rating for his stipulated compensable condition of left scapular/trapezial

myositis/strain.  Nonetheless, the Commission may assign a rating if appropriate.  Jones

v. Wal-Mart Stores, Inc., 100 Ark. App. 17, 262 S.W.3d 630 (2007).

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2002), the Commission adopted the Fourth Edition of the AMA Guides as an

impairment rating guide.  See AWCC R. 099.34.  A determination of the existence or extent
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of physical impairment must be supported by objective and measurable physical or mental

findings.  Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002).  Permanent benefits are to be

awarded only following a determination that the compensable injury is the major cause of

the disability or impairment.  Id. § 11-9-102(F)(ii).  “Major cause” is defined as “more than

fifty percent (50%) of the cause,” and a finding of major cause must be established by a

preponderance of the evidence.  Id. § 11-9-102(14).

However, after a review of Claimant’s medical records in evidence in light of the

Guides, I find that he has not met his burden of showing that he is entitled to an impairment

rating.  The record of the date that Claimant reached he end of his healing period reflects

only that he still had a scapular trapezial nodule, but that it was smaller.  “Myositis” is

defined in DORLAND’S ILLUSTRATED MEDICAL DICTIONARY, 30th ed., as an inflammation of

a voluntary muscle.  In turn, “nodule” is defined as small node or knot–a comparatively

minute collection of tissue.  During the course of Dr. Kriesel’s treatment of Claimant, he

assessed his progress through range of motion tests on his left shoulder.  The last one

containing measurable findings occurred on August 12, 2005–prior to Claimant undergoing

four additional weeks of therapy, and over two months before he reached maximum medical

improvement.  His October 24, 2005 visit reflects only that his range of motion on that date

was “okay.”  Assuming only for the sake of argument that the range of motion tests

measured passive as opposed to active range (the records do not indicate which method

was employed on these dates–see Pate v. Pat Salmon & Sons, 2008 AWCC 47, Claim No.

F302078 (Full Commission Opinion filed April 24, 2008 (range of motion testing excluded

from consideration in assessing rating where not clear whether active or passive testing
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was employed)), I lack measurements, required by § 3.1j of the AMA Guides and the Act

in order to determine impairment, that are contemporaneous with his last visit to Dr. Kriesel.

For me to assess impairment based upon the evidence before me would require a

substantial degree speculation and conjecture–in which, again, I cannot engage.

D. Wage Loss

Claimant has also contended that he is entitled to wage loss disability benefits.

However, a prerequisite for this is that he prove by a preponderance of the evidence that

he sustained permanent physical impairment as a result of his compensable injury.  Wal-

Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000); Needham v. Harvest

Foods, 64 Ark. App. 141, 987 S.W.2d 278 (1998).  As shown above, he has not done this.

Consequently, Claimant has failed at the outset to show his entitlement to this form of relief.

E. Second Injury Fund Liability

The Second Injury Trust Fund is a special fund designed to ensure that an

employer employing a handicapped worker will not, in the event that the worker suffers an

injury on the job, be held liable for a greater disability or impairment than actually occurred

while the worker was in his employment.  Ark. Code Ann. § 11-9-525(a)(1).  However, the

Fund is only liable if three elements are present.  First, the claimant must have suffered a

compensable injury at his present place of employment.  Second, prior to that injury the

claimant must have had a permanent partial disability or impairment.  Third, the disability

or impairment must have combined with the recent compensable injury to produce the

current disability status.  See id. § 11-9-525(b); Mid-State Const. Co. v. Second Injury Fund,
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295 Ark. 1, 746 S.W.2d 539 (1988).  Because the second and third elements have not been

established here, the Second Injury Fund has no liability under this claim.

CONCLUSION

Based upon the findings of fact and conclusions of law set forth above, this claim is

hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


