
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F207281

LEONARD WAYNE BOWMAN, EMPLOYEE CLAIMANT

HYDRO-TEMP CORPORATION, EMPLOYER RESPONDENT

HARLEYSVILLE INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED MARCH 3, 2009

Hearing before Chief Administrative Law Judge David Greenbaum on February 27,
2009, at Jonesboro, Craighead County, Arkansas.

Claimant failed to appear.  Claimant represented by Mr. Jim R. Burton, Attorney-at-
Law, Jonesboro, Arkansas.

Respondents represented by Mr. Lee J. Muldrow, Attorney-at-Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

A hearing was scheduled for February 27, 2009, to determine the claimant’s

entitlement to additional workers’ compensation benefits, if any.  As reflected above,

the claimant failed to appear.  Respondents have made multiple requests for dismissal

of the claim for want of prosecution which was joined as an issue in the event the

claimant failed and/or refused to appear at the scheduled hearing.  This claim has an

extremely lengthy, unusual, and complicated procedural history which will be set out

in part further below.

It is undisputed that the employee/employer/carrier relationship existed at all

relevant times, including June 20, 2002; that the claimant sustained compensable

injuries as the result of a motor vehicle accident on said date; that he earned sufficient
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wages to entitle him to compensation rates of $309.00 per week for temporary total

disability and $236.00 per week for permanent partial disability; that respondents have

paid some limited indemnity benefits, as well as various medical expenses; and that

respondents have controverted claimant’s entitlement to all additional benefits beyond

those previously paid.

From a review of the Commission file, a summary of the procedural history was

read into the record of the February 27, 2009, hearing and will be repeated herein.  

Again, it is undisputed that the claimant sustained a compensable injury on

June 20, 2002.  Thereafter, respondents filed a Commission Form AR-2

acknowledging a head and back claim which is dated July 3, 2002, and which was

received on July 6, 2002.  Thereafter, the claimant, by and through his attorney filed

a Commission Form AR-C for workers’ compensation benefits which was dated

August 8, 2002, and received on August 19, 2002.  On or about August 27, 2002,

respondents filed a Commission Form AR-4 suspending all benefits while maintaining

that the claimant had been non-compliant in his medical treatment.  No further action

was taken until claimant requested a hearing on December 27, 2002.  The claim was

then assigned to the Adjudication Division for the first time on December 31, 2002.

Prehearing Questionnaires were sent to the parties on January 3, 2003.  Respondents

filed responses to the questionnaire indicating that the issues concerned claimant’s

entitlement to additional medical treatment, including controverted dental expenses,

as well as benefits for high blood pressure.  Because the claimant failed and/or
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refused to respond to the Prehearing Questionnaire, the claim was returned to the

Commission’s general files on February 4, 2003.  By letter dated November 11, 2003,

and received November 14, 2003, the claimant requested a hearing for the second

time.  Prehearing Questionnaires were sent to both parties on November 17, 2003.

Respondents submitted responses to the questionnaire on December 5, 2003.  The

claimant submitted responses on December 17, 2003.  The claim was next scheduled

for a prehearing conference which was conducted on January 21, 2004.  A Prehearing

Order was filed on January 21, 2004, reflecting that a hearing was premature and that

additional discovery was required at which time the claim was, again returned to the

Commission’s general files.  No further action was taken by either party after January

21, 2004, until respondents filed its first Motion to Dismiss on August 18, 2005.  In

response to respondents’ Motion to Dismiss, the claimant, again, requested a hearing.

In view of claimant’s hearing request, an Order was filed October 6, 2005, denying

respondents’ Motion to Dismiss at which time the parties were sent Prehearing

Questionnaires for the third time.  Because the claimant failed and/or refused to

submit new and amended prehearing information filings, the claim was again returned

to general files on November 2, 2005.  No further action was requested by the

claimant.  On September 18, 2006, respondents filed its second Motion to Dismiss for

want of prosecution.  Again, claimant’s attorney objected to the dismissal of the claim

while pointing out that the claimant’s discovery deposition had been scheduled for the

third week of October, 2006, and requesting that another prehearing conference be
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scheduled on the claim.  Accordingly, an Order denying respondents’ Motion to

Dismiss was filed on October 4, 2006.  A prehearing conference was scheduled for

October 25, 2006.  During the October 25, 2006, prehearing conference, the parties

jointly requested that a follow-up conference be conducted.  Accordingly, another

conference was scheduled for November 22, 2006.  A Prehearing Order was filed on

November 22, 2006, at which time the claim was scheduled for a formal hearing on

the merits.  The hearing was scheduled for January 12, 2007.  The stipulations,

issues, as well as the contentions of the respective parties contained in the November

22, 2006, Prehearing Order were the same as contained in the Prehearing Order filed

January 14, 2009, and which will not be recited herein because the Prehearing Order

was introduced as “Commission’s Exhibit #1" and made a part of the record of the

February 27, 2009, hearing.  

Prior to the January 12, 2007, hearing, a letter was received from respondents’

attorney dated December 19, 2006, jointly requesting cancellation of the hearing to

allow the parties additional time to obtain additional medical records.  Accordingly, by

letter dated December 20, 2006, the hearing was cancelled and the claim returned to

the Commission’s general files.  The next action was the filing of a Joint Petition for

final settlement which was received on May 3, 2007.  The claim was then reassigned

to consider the proposed Joint Petition.  On May 10, 2007, a Notice of Hearing was

sent scheduling the claim for a Joint Petition hearing on May 25, 2007.  Thereafter, the

parties requested that the proposed Joint Petition be considered on written
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interrogatories.  A letter was sent May 14, 2007, cancelling the May 25, 2007, Joint

Petition hearing while holding open the record for appropriate documentation.  On

June 14, 2007, this office requested a status report on the documentation.  By letter

dated June 15, 2007, respondents replied that there was a delay and that the

documentation would be forwarded within two (2) weeks.  On July 11, 2007, this office

again requested a status report on the documentation.  In response, respondents

again requested an additional two (2) weeks to file the documentation.  The

documentation was filed on July 23, 2007.  Regrettably, because of a lack of sufficient

information to make a meaningful determination, the proposed settlement was denied

and an Order was filed July 23, 2007, denying the proposed Joint Petition.  On August

1, 2007, the parties filed additional documentation, including a waiver of potential third-

party subrogation claim while requesting reconsideration of the proposed final

settlement.  Supplemental documents were filed on September 17, 2007, including an

amended proposed Joint Petition, together with interrogatories.  The second Joint

Petition was, likewise denied by Order filed October 17, 2007.  Specifically, the denial

was because the parties had failed to comply with A.C.A. §11-9-110 concerning child

support obligations, as well as A.C.A. §11-9-411 concerning payments of benefits by

other parties.  The claim was again returned to the Commission’s general files on

October 17, 2007.

On or about December 1, 2008, respondents filed its third Motion to Dismiss

the claim for lack of prosecution.  Claimant’s attorney objected to the dismissal and the



-6-

claim was reassigned once again to the Adjudication Division.  A prehearing

conference was conducted on January 14, 2009, and a Prehearing Order was filed on

said date.  At the conference, the parties stated that the stipulations, issues, as well

as their respective contentions remained unchanged from the date of the last

conference conducted on November 22, 2006.  A copy of the Order was introduced

at the within hearing.  Again, the claimant failed and/or refused to appear at the

hearing.  Respondents renewed its Motion to Dismiss the claim.  Claimant’s attorney

announced that he had spoken to his client on several occasions to request

documentary evidence which the claimant had failed to provide.  Based upon

statements of claimant’s counsel, together with the procedural history outlined above,

it was apparent that the claimant had failed to diligently pursue his claim.  In view of

the foregoing, I hereby make the following:  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The claimant sustained a compensable injury on June 20, 2002.

3. The claimant filed a claim for additional benefits on multiple occasions

beginning December 27, 2002.

4. The claimant has failed to prosecute his claim.

5. Respondents have controverted claimant’s entitlement to all additional benefits.

6. This claim should be dismissed pursuant to Ark. Code Ann. §11-9-702(d), as
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well as Commission Rule 099.13.

DISCUSSION

Rather than conduct a further analysis of the record in this cause, suffice it to

say that the procedural history in this claim and the statements of counsel for both

parties reflects that the claimant has failed and/or refused to prosecute his claim.  The

claimant has been advised that his failure to respond to prior notices, as well as to

appear at the scheduled hearing would  result  in the dismissal of his claim.  After full

consideration of the facts, issues, and the law, and with notice of the hearing having

been sent to the claimant, together with his failure to appear, it is hereby determined

that  this  claim should be, and it is, hereby dismissed pursuant to Ark. Code Ann. §11-

9-702(d) and Commission Rule 099.13.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


