
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F512182

MARGARET A. BOLING,  EMPLOYEE CLAIMANT

SHERIDAN SCHOOL DISTRICT,  EMPLOYER RESPONDENT #1 

RISK MANAGEMENT RESOURCES, CARRIER RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT #2

OPINION FILED JANUARY 20, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on October 22, 2008
at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at Law, Little Rock, Arkansas.

Respondents #1 represented by the HONORABLE MELISSA WOOD, Attorney at Law, Little Rock,
Arkansas.

Respondent #2 represented by the HONORABLE CHRISTY KING, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of permanent

partial disability benefits for loss of earning capacity and attorney’s fees.

At issue is whether or not the claimant has sustained wage loss as a result of her compensable

back injury pursuant to Ark. Code Ann. §11-9-102(4)(F)(ii)(a), §11-9-519, §11-9-505, §11-9-522

and Rule 34; and Fund liability pursuant to Ark. Code Ann. §11-9-519 and §11-9-502.  All other

issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on October 31, 2005 at

which time the claimant sustained a compensable back injury at a compensation rate of

$161.00/$154.00.  Medical expenses, temporary total disability benefits (until the end of the healing

period on July 25, 2006) and a 7% rating to the body as a whole have been accepted.  The claimant
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is receiving Social Security Disability benefits.

The claimant contends she is permanently and totally disabled as a result of her age (D.O.B.

April 1, 1955), education, work experience and limitations from her injury.  Alternatively, she is

entitled to wage loss disability in excess of the impairment rating.  The claimant did return to work

after her injury but was physically unable to do the job.  She does not feel she is a viable candidate

for vocational rehabilitation due to her physical and mental conditions, however, she is willing to

participate in an evaluation at the respondents’ expense.

Respondent #1, Risk Management Resources, contends all appropriate benefits have been

paid.  The claimant was able to return to work but quit on her own accord and is not entitled to

rehabilitation or wage loss.

Respondent #2, the Trust Fund, contends the claim has not be controverted.  If the claimant

is found to be permanently and totally disabled, the Fund stands ready to pay benefits according to

Ark. Code Ann. §11-9-502.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The following witnesses testified at the hearing: the claimant who  was visibly shaking during

her testimony, and superintendent, Doug West.

The claimant, age 54 (D.O.B. April 1, 1952) has a high school education and was licensed

as a master plumber.  Her 28 year work history includes selling and installing plumbing fixtures,

managing a plumbing company and keeping the books, (Tr. p. 35, 39, 52, 54).  Her health history

includes bipolar disorder which is exacerbated by stressful situations and noncompliance with her

medication regiment.  The claimant has not worked since September, 2006.  She draws Social

Security Disability ($1,285.00 mo.) for both her back injury and mental illness.

The claimant began work for the respondent-employer in October, 2001, as a custodian

assigned to cleaning (vacuuming, sweeping, dusting, mopping, emptying trash) 4 offices, 4

classrooms, 2 dressing rooms, 2 hallways and 12 bathrooms, (Tr. p. 8-10).  Work was available
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during the summer (painting, waxing, repairing etc.) but the claimant had worked only one summer

during her tenure with the respondent-employer.

On October 31, 2005, the claimant injured her neck and back when she fell down a flight of

stairs, (Tr. p. 10).  She sought treatment at the emergency room before coming under the care of

general practitioner, Dr Scott Winston.  The carrier refused to approve the recommended diagnostic

testing.  Several weeks later, the carrier sent her to Dr. Rosenzweig.  Dr. Rosenzweig treated the

claimant conservatively with medication and physical therapy.  Ultimately her neck pain resolved

but she was left with back pain, weakness in her left leg and pain with bending and stooping.

In February, 2006, the claimant received a letter from her supervisor, Dwight Simpson,

telling her to return to work or lose her job,  (Tr. p. 15).   The letter promised her assistance with the

heavier chores.  The letter was not introduced into evidence.  The claimant did return to work in

March, 2006 but found it necessary to do her tasks in stages, resting frequently.  Because of the extra

breaks, she stayed at the school 9 or 10 hours a day rather than the usual 8 hours.  She also required

assistance in lifting heavy objects (55 gallon trash drums).  The medical records show the claimant

reinjured her back in May, 2006, lifting trash bags.  

She spoke with Dwight Simpson  about some accommodations.  For two weeks, the claimant

was given an assistant but the girl stopped showing up for work.  The claimant then relied on the

help of a co-worker, Janice Stone, until the end of the school year.  The claimant did not work during

the summer break in 2006 because she didn’t think she was physically capable of doing the work,

(Tr. p. 18-19).

In July, 2006, Dr. Rosenzweig released the claimant with no work restrictions, but he did

assign a 7% rating for a herniated disc at L2-L3.  It is unknown if the respondent-employer provided

the doctor with the claimant’s job description detailing her activities and the amount of weight she

was expected to lift.  This examiner does not understand how an injury can be severe enough to

warrant a permanent anatomical impairment rating but not severe enough to warrant restrictions,

especially for a manual laborer.
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The claimant received a letter in the mail from her employer asking if she would be returning

to work in the fall for the 2006-2007 school year.  She replied in the affirmative with the mistaken

understanding that she was still under Dr. Rosenzweig’s work restrictions.  Mr. Simpson promised

she would be given assistance in a school meeting at the start of the term (Tr. p. 19-22, 25-27).

However, she never received help.  

On September 19, 2006, the claimant saw Dr. Winston for a prescription refill which the

carrier refused to pay.  This is usually the only way a claimant finds out their case has been

controverted.  It is unclear why the respondents’ refused to provide the claimant with medication as

recommended in Dr. Rosenzweig’s letter of July 25, 2006.    The claimant has not requested payment

of continuing medical care.  

The claimant spoke with Mr. Simpson again who then refused to provide any

accommodations.  The claimant did not return to work after that September 13, 2006 conversation.

In 2007, the claimant was examined by Dr. P. B. Simpson and took a Functional Capacity

Evaluation (FCE), which was interpreted as invalid.  Dr. Simpson did not offer the claimant any

treatment.

On cross-examination, respondents’ counsel reviewed the claimant’s deposition testimony

in which the claimant stated she was not interested in returning to work or pursuing vocational

rehabilitation (Tr. p. 44-45).  Medical records also show the claimant was having trouble with

episodes of manic depression in the fall of 2006.

The claimant’s supervisor, Dwight Simpson, is still employed with the school but he was not

called as a witness by the respondent to refute the claimant’s  testimony.  My interpretation of the

medical records show the respondents were under no obligation to provide accommodations based

on Dr. Rosenzweig’s release of the claimant to regular duty over the summer break.

MEDICAL EVIDENCE

The claimant was treated for bipolar disorder between 1985 and 1995 by Dr. Aubrey Smith

until he retired.  In 2005, she began seeing doctors at the Southeast Arkansas Behavioral Healthcare
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System.

In April, June and November 2005, the claimant sought treatment at the Behavioral Center

for sleep disturbance, hyperactivity and paranoia.

On November 29, 2005, the claimant was seen by a general practitioner, Dr. Winston, for

back pain after falling down stairs at the school a month earlier.  X-rays of the lumbar spine and

pelvis were normal.

MRI scans on February 6, 2006 revealed a right paracentral disc protrusion at L2-L3 with no

nerve root compression, and spondylitic changes at C4-5. C5-C6 and C6-C7.  Ultimately, the

claimant’s neck pain resolved, but she still complained of back pain.

Dr. Rosenzweig opined the claimant was not a surgical candidate.  He stated, “She has a

documented disc herniation at L2-3 but no central pathology at the lumbo-sacral junction where the

bulk of her pain is present.”  He treated her conservatively with medication and physical therapy.

He noted that medication options were limited due to the claimant’s bipolar disorder, (see his report

of April 11, 2006).   Apparently steroids increased her manic episodes.  Although her psychologist,

Dr. Sizemore,  approved steroid treatment on March 15, 2006, (noting that any side effects could be

treated),  the claimant did not want to take the risk.  

The claimant reinjured her back on May 22, 2006 carrying out  trash at work.  She reported

symptoms in the S1 joints.

In his report of June 20, 2006, Dr. Rosenzweig noted the claimant still had mechanical low

back pain but advised she could return to work without restriction when school resumed in the fall.

On July 25, 2006, Dr. Rosenzweig opined the claimant’s healing period had ended and she was

assessed a 7% rating based on a lumbar herniated disc.  He referred her to her family physician to

prescribe medication.

On July 5, 2006 the claimant returned to the Behavioral Clinic reporting shaking in her hands

which she attributed to the stress of her visiting grandchildren.

On August 31, 2006 the claimant spoke with a psychiatric social worker about increased
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anxiety after returning to work despite compliance with her medications for bipolar disorder.  The

claimant returned to the Clinic in September, 2006 reporting hyperactivity, sleep disturbance and

episodes of violence.  Her medication was changed.  When her condition did not improve, she was

admitted to the hospital on September 27, 2006.  Her problems continued in November, 2006 when

she reported increased stress completing “disability paperwork”, episodes of getting lost, and

entering the home of a neighbor while the homeowner was away.  The claimant returned to the clinic

in January, 2007 for sleep disturbance, paranoia, and delusions.  The claimant was not taking her

medication on a regular basis.

Dr. P. B. Simpson examined the claimant on February 28, 2007.  He felt her physical exam

showed  “mild  restriction of motion” of her back.  Her diagnostic studies showed minimal

degenerative changes but he could not discern a protruding disc.  He diagnosed musculoskeletal back

pain and recommended a Functional Capacity Evaluation (FCE).

The FCE, performed May 9, 2007, was considered invalid based on the claimant’s unreliable

effort and self-limiting behaviors.  The evaluator concluded the claimant was able to work in at least

the “light physical demand” classification which includes the ability to lift between 10 to 20 pounds.

Ms. Boling reports quitting her job as a custodian for Sheridan Public
Schools in September of 2006.  She reports having restrictions of no
lifting over 20 lbs. and no bending/stooping.  She states “they were
going to give me help for the heavy lifting but they didn’t so I had to
quit.”

I find the opinion of Dr. Rosenszweig is entitled to greater weight than the opinion of Dr.

Simpson.  Dr. Rosenszweig is the treating physician and he received special training in assessing

physical impairment after his own medical condition prevented him from performing surgery.

FINDINGS AND CONCLUSIONS

Wage loss is the degree to which the compensable injury has affected the claimant’s earning

capacity.  The extent of disability is a question of fact for the Commission.  Cross v. Crawford

County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  Factors to be considered in

assessing wage loss include the claimant’s, age, education, work experience, medical evidence and
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other matters which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary termination.  Glass

v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313,

663 S.W.2d 946 (1984),  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), and

Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

When the claimant was asked why she could not return to the work force, her first answer

was stress, meaning her mental condition, followed by her physical injury (Tr. p. 47-48).  As I

understand the case however,  the claimant is not contending that the compensable injury aggravated

her mental condition.

The claimant is 54 years old with a high school education.  Her work experience provides

transferable skills in management, retail sales and bookkeeping and she is able to lift between 10-20

pounds.  Therefore, I find the claimant is not permanently and totally disabled.  She has been

diagnosed with a herniated disc in the lumbar spine rated at 7%, musculoskeletal back pain and

referred to her family physician for medication.  This is a chronic condition.  Her job with the

respondent-employer is basically manual labor with repetitive bending, stooping and lifting which

now exacerbates her symptoms.  Therefore, I find the claimant has sustained some wage loss as her

back injury precludes her from manual labor.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on October 31, 2005 at which time the claimant
sustained a compensable back injury at a
compensation rate of $161.00/$154.00.  Medical
expenses, temporary total disability benefits until the
end of the healing period on July 25, 2006 and a 7%
rating to the body as a whole have been accepted.

2. The claimant has proven by a preponderance of the
evidence of record that she has sustained wage loss in
the amount of 10% in addition to her anatomical
impairment rating of 7% for a total of 17%.  The
claimant’s back injury is the major cause of this
disability.

3. This claim has been controverted and the claimant's
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counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

4. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s fees
and expenses within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                            
ELIZABETH W. HOGAN
Administrative Law Judge


