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Claimant represented by the HONORABLE THOMAS W. MICKEL, Attorney at Law, Conway,
Arkansas.

Respondents represented by the HONORABLE JEREMY SWEARINGEN, Attorney at Law, Little
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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of additional

medical expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable back injury pursuant to Ark.

Code Ann. §11-9-102, whether or not additional medical treatment is reasonable and necessary

pursuant to Ark. Code Ann. §11-9-508; and whether or not the claimant is entitled to payment of

temporary total disability benefits pursuant to Ark. Code Ann. §11-9-501.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant on the

issue of additional medical treatment for the shoulder.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on September 16, 2007

at which time the claimant sustained a compensable injury to the body as a whole at a compensation

rate of $456.00.  Medical expenses have been paid.  The claimant’s employment was terminated May

6, 2008.

The claimant contends her left shoulder remains symptomatic and she needs to return to Dr.

Lytle for treatment.  She also seeks payment of temporary total disability benefits from May 7, 2008
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to August 18, 2008 and attorney’s fees.

The respondents contend further medical treatment is unreasonable and unnecessary.  The

respondents also contend the claimant is not entitled to any indemnity benefits because she was

terminated for misconduct and because she was physically capable of working.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The following witnesses testified at the hearing: the claimant; and supervisors, David Sorrows

and Sonya Kerwin.

The claimant seemed to have difficulty understanding questions, remembering names and

dates, and requested repetition of the questions frequently.  On cross-examination, counsel pointed

out several inconsistencies between the claimant’s answers to interrogatories,  deposition  testimony,

the medical records, and Employment Security records.

The claimant, age 39 (D.O.B. March 22, 1969), has a high school education.  She is a licensed

certified nurse’s assistant (CNA) and had 6 weeks of “in-house” training as a phlebotomist when she

began work for the respondent-employer in 2003.  In the past, she has worked at a meat packing

plant, furniture store, at Pathfinder’s and as a sales clerk.  The claimant was terminated from the meat

packing plant because she couldn’t keep up with the line.  She was terminated from Pathfinder’s due

to a conflict with a co-worker.  The claimant’s health history includes prior left shoulder, knee and

back injuries. 

In 1991, the claimant was involved in a serious MVA where her head went through the

windshield and her knees struck the glove box.  Although she did not have surgery, she was assessed

a 51% rating to her back and received Social Security Disability benefits for several years.  After

2000, she occasionally saw her family physician for back pain but did not miss much time from work.

In 2000, she injured her left shoulder when she fell resulting in tingling and numbness in her arm.

The claimant injured her left shoulder, back and right hip on September 16, 2007 assisting a

fainting blood donor.  She reported the incident to her supervisor and came under the care of Drs.
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Jones, Walker and Lytle.  She stated they treated her shoulder but not her back.

The claimant’s medical bills were paid but she did not miss enough time from work to qualify

for temporary total disability benefits.  She returned to work at light duty in September requiring

assistance from co-workers to push carts and lift printers.  The claimant felt some newly-hired

members of her crew resented her and would not assist her in performing her duties.  She asked for

a transfer but that request was not granted.  

The claimant was disciplined for absenteeism, her attitude, and a disagreement with a co-

worker.  The claimant refused to sign the disciplinary forms because she felt she was being  treated

unfairly.  She was also disciplined for mislabeling blood donor records in March, 2008.  The claimant

was assigned a training session in April.  She called Mr. Sorrows and told him she was unable to

attend because of a doctor’s appointment.  Two months later, on May 6, 2008, the claimant was fired

by Mr. Sorrows for the falsification of blood donor records, non-compliance, attitude and

absenteeism.  Although the personnel records document disciplinary action, there are no records

concerning her termination.  

At the time of the hearing , the claimant was drawing unemployment benefits ($368.00

weekly), and working three part time jobs.   In August, 2008 she began working as a substitute

teacher ($55.00 per day) and janitor (12 hours a week at $8.00 per hour).  In December, 2008 she

began work as a home health aide (21 hours weekly at $6.55 plus 6 hours at $7.50).  The original

application for unemployment in May, 2008 shows the claimant was still under a doctor’s care and

restricted to light duty.  A supplemental application in August,  2008  indicates she was available for

work without restrictions.  She was fired in May,  2008.

Mr. Sorrows testified the claimant reported only a shoulder injury to him.  She did not provide

information from her doctor regarding work restrictions or an appointment that would preclude her

from attending a mandatory training session.  She was fired for missing the training, arguing with a

co-worker and failing to follow blood labeling procedures.

Sonya Kerwin testified the claimant was a good employee and there were no disciplinary
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problems between September 2007 and March 2008.  The claimant did report that her co-workers

were not assisting her and a meeting was held to discuss the matter before the compensable injury.

The incident, with the co-worker assembling the beds, arose because the co-worker had injured

himself performing this task in the past and did not want to assist the claimant.

MEDICAL EVIDENCE

On March 29, 1991, the claimant was treated for injuries sustained in a motor vehicle

accident.  She complained of head, neck, back and knee pain with numbness in the left arm.

Treatment was limited as the claimant was pregnant, but it appears her symptoms never completely

resolved.

The claimant was involved in another MVA on March 15, 2000, injuring her left hand.  She

also complained of back pain from the 1991 injury.

On June 7, 2000, the claimant was treated for left shoulder pain with numbness and tingling

in the left arm after falling the day earlier.  X-rays were within normal limits.

The claimant was seen for a right hand injury after hitting a wall on October 7, 2000.

The claimant was involved in a third MVA on April 1, 2002, and complained of headache,

neck pain and back pain.  She was diagnosed with a cervical strain and muscle spasm.

A long history of back pain is mentioned in a report dated September 11, 2002.

The claimant hit a door and injured her right hand on January 12, 2004.

On February 2, 2005, the claimant was seen for shoulder, chronic back pain, and leg pain.

 On September 17, 2007, an ER Treatment Record shows the claimant injured her shoulder,

back and right hip at home.   The claimant told the ER physician she had hurt her left shoulder lifting

a patient who had passed out at work.  The claimant was prescribed medication and advised not to

lift patients.  Although the ER Physician Document makes no mention of a back injury, a lumbar x-ray

was performed which was normal.  

On October 9, 2007 the claimant reported left shoulder pain with numbness and tingling in

both hands.  X-rays of the left shoulder revealed an AC separation.  Dr. Jones recommended a nerve
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conduction study.  EMG/NCV studies were performed in November, 2007 by Dr. Verma for bilateral

swelling, numbness and tingling of the hands.  By history, the condition was several years in duration.

Dr. Verma concluded the claimant demonstrated  polyneuropathy and possible right ulnar cubital

tunnel syndrome.  Clinical correlation was recommended.

Dr. Jones referred the claimant to Dr. Walker to assess the AC joint separation.  Dr. Jones

excused the claimant from work (November 8, 2007 to November 15, 2007) and advised against

heavy lifting.  The claimant came under the care of Dr. Torrance Walker on November 13, 2007,  for

left shoulder pain.  The doctor did not have the claimant’s x-rays for review.  Based on the exam, he

diagnosed rotator cuff strain and prescribed physical therapy and medication.  However, his

prescription for therapy included the low back and right hip as well as the shoulder.  The claimant

declined an injection from Dr. Walker but saw Dr. Jones on November 30, 2007 and he gave her the

injection.  She returned to Dr. Jones on February 15, 2008 and reported improvement from the

injection, however, she did not think physical therapy had been helpful.

The claimant saw Dr. John Lytle on July 22, 2008 for left shoulder pain after picking up a

blood donor who had fainted on September 16, 2007.  The claimant also talked to Dr. Lytle about

her back problems, but he noted that her shoulder injury was the sole purpose of the examination.

Dr. Lytle’s physical examination was unremarkable.  He ordered an MRI scan which showed “mild

tendinosis of the distal end portions of the supraspinatus and infraspinatus tendons.”  The claimant

failed to attend a follow-up appointment on August 13, 2008.  She testified Dr. Lytle’s office called

and gave her the test results over the phone.  The insurance adjuster told her not to return to the

doctor.  Dr. Jones’ medical report of June 26, 2008, indicates the workers’ compensation carrier

would not allow the claimant to return to Dr. Lytle so he planned to try another referral.

DOCUMENTARY EVIDENCE

The claimant was given written warnings for tardiness and failure to follow procedures in

2004.

In 2007, she was counseled about unscheduled absences.  The claimant listed dental work,
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personal problems and urgent family matters as her reasons for the absences.

In 2008, the claimant received more warnings about failure to follow procedures and her

behavior toward co-workers.  In May, 2008, she was terminated for falsifying blood donation

records. The claimant filed an appeal of her termination, an EEOC Claim and AR-C in May, 2008.

The claimant also filed for unemployment benefits in May, 2008, however, she disclosed that

she had disabilities which would interfere with her ability to work and benefits were denied.

Workforce Services also determined the claimant’s employment was terminated for good  cause.  The

claimant appealed the denial in August, 2008, claiming she was able to work.

In August, 2008, the claimant applied to be a substitute teacher.  In September, 2008 she was

removed from the teacher’s call list after a background check confirmed charges for hot checks and

driving with a suspended license.

FINDINGS & CONCLUSIONS

The respondents accepted only the shoulder injury as compensable but the claimant now

contends she hurt her back at the same time.  The evidence of record shows the claimant did not

report a back injury to her supervisor and she has a long history of chronic back pain from an injury

in 1991.  There is no medical evidence proving a change in her condition.

The claimant has requested additional medical treatment for her shoulder.  Shoulder injuries

are considered injuries to the body as a whole.  We have three possible diagnoses: (1) an AC joint

separation vs. degenerative changes (2) polyneuropathy vs. ulnar cubital tunnel syndrome and (3)

tendinitis.  Based on the MRI scan, I find there is no AC separation, only degenerative changes in the

joint which pre-exist the compensable injury.  By the claimant’s history and medical reports, the

numbness and tingling in the left arm preexisted the compensable injury and was symptomatic prior

to the compensable injury.  The only “new” finding, tendinitis, was diagnosed by MRI scan ten

months after the compensable injury.  The respondents accepted the compensability of a shoulder

sprain and have not challenged compensability.  Therefore, I find conservative medical treatment for

pain associated with tendinitis is reasonable and necessary medical treatment.
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Employers must promptly provide medical services which are “reasonably necessary in

connection with” the compensable injuries.  Ark. Code Ann. §11-9-508(a).  However, injured

employees have the burden of proving by a preponderance of the evidence that medical treatment is

reasonably necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

What constitutes reasonable and necessary medical treatment is a fact question for the Commission,

and the resolution of this issue depends upon the sufficiency of the evidence.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).  Reasonably necessary medical services “may

include that necessary to accurately diagnose the nature and extent of the compensable injury; to

maintain the level of healing achieved; or to prevent further deterioration of the damage produced by

the compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission opinion February

14, 2003 (E906565).  In assessing whether a given medical procedure is reasonably necessary for

treatment of the compensable injury, it is necessary to analyze both the proposed procedure and the

condition it is sought to remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation

Commission, December 13, 1989 (Claim No. D511255).

The claimant has requested temporary total disability benefits.  Dr. Lytle’s clinical examination

of the claimant’s shoulder was unremarkable.  The MRI scan showed mild inflammation which has

not prevented the claimant from working.

Temporary disability is determined by the extent to which a compensable injury has affected

the claimant's ability to earn a livelihood.  An injured employee is entitled to temporary total disability

compensation during the period of time that he is within his healing period and totally incapacitated

to earn wages.  Arkansas State Highway and Transportation Department v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).   The "healing period" is defined as the period necessary for the healing of

an injury resulting from an accident.  Ark. Code. Ann. §11-9-102(12).  The healing period continues

until the employee is as far restored as the permanent character of his injury will permit.  When the

underlying condition causing the disability becomes stable and when nothing further will improve that

condition, the healing period has ended, and the claimant is no longer entitled to receive temporary
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total disability compensation or temporary partial disability compensation, regardless of his physical

capabilities.  Moreover, the persistence of pain is not sufficient in itself to extend the healing period

or to find that the claimant is totally incapacitated from earning wages.  Mad Butcher, Inc. v. Parker,

4 Ark. App. 124, 628 S.W.2d 582 (1982).

The respondents have argued that the claimant is not entitled to indemnity benefits due to

misconduct.  The term “misconduct”, which is defined in Nibco, Inc. v. Metcalf & Daniels, 1 Ark.

App. 114, 613 S.W.2d 612 (1981), appears in Ark. Code Ann. §11-9-522, concerning wage loss

disability benefits, not temporary total disability benefits.  And the court has held that the reason

behind the claimant’s termination is irrelevant in analyzing the claimant’s entitlement to temporary

total disability benefits, Superior Industries v. W. Thomaston, 72 Ark. App. 7, 32 S.W.3d  52 (2000).

Dr. Lytle’s clinical examination of the claimant’s shoulder was unremarkable but the MRI scan

showed mild inflammation which has not prevented the claimant from working.  The treatment

prescribed by her physicians was conservative care aimed at controlling pain.  The claimant was not

excused from working and I find she was not totally incapacitated from earning wages.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on September 16, 2007 at which time the claimant
sustained a compensable left shoulder injury at a
compensation rate of $457.00.  Medical expenses were
accepted.

2. The claimant’s back was injured in 1991 resulting in a
51% impairment rating.  This injury resulted in chronic
back pain.  The claimant reported only a shoulder
injury after assisting a patient on September 16, 2007.
The claimant has failed to prove she sustained a
compensable back injury on September 16, 2007, as
defined by Ark. Code Ann. §11-9-102.

3. The respondents accepted as compensable a shoulder
strain.  Treatment for pain associated with tendinitis is
reasonable and necessary as defined by Ark. Code
Ann. §11-9-508.  Respondents are directed to pay all
medical expenses within thirty days of receipt pursuant
to Rule 30.

4. The claimant has failed to prove, by a preponderance
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of the credible evidence of record, that she remained
in a healing period, totally incapacitated  from working
after her employment was terminated. 

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                               
ELIZABETH W. HOGAN
Administrative Law Judge


