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STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 24, 2009, in Fort Smith,

Arkansas.  A pre-hearing order was entered in this case on June 4, 2008.  A copy of

this pre-hearing order was made Commission’s Exhibit No. 1 to the hearing.  This

pre-hearing order set out the stipulations offered by the parties and outlined the

issues to be litigated and resolved at the present time.

The following stipulations were offered by the parties and are hereby

accepted:

1. On March 6, 2007,  the relationship of employee-self insured employer-

TPA existed between the parties.

2. The appropriate weekly compensation benefits are $192.00 for total

disability and $154.00 for permanent partial disability.

3. Although some benefits were initially paid the claim is now controverted

in its entirety.
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By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. Whether the claimant sustained compensable injuries to her back, tail

bone, right hip, and right knee on March 6, 2007.

2. The claimant’s entitlement to medical services, temporary total

disability benefits from March 7, 2007 through a date yet to be

determined, and attorney’s fees. 

In regard to these issues, the claimant contends:

  “The relationship of employer/employer existed on March
6, 2007.  On that date, the claimant suffered an admittedly
compensable injury to her back, tail bone, right knee, and
right hip arising out of and in the course of her employment
with the respondent employer.  The respondents as of
September 23, 2007, controverted the claim based upon
the allegation that the claimant was at MMI and on
October 3, 2007, further controverted the claim, alleging
that continued medical treatment was not reasonable or
necessary.

The above described conditions of the claimant are
causally related to her employment accident. She is
entitled to continuing medical treatment, including
treatment that she has received from Dr. Bob Francis from
Dr. Kevin Phillips, Dr. Capocelli, and Dr. Buie. She is
further entitled to temporary total disability benefits from
September 23, 2007 continuing. Further, the respondents
have failed and refused to pay for a radiology bill in the
amount of $56.00 which is certainly reasonable and
related to the original injury. She is further entitled to be
reimbursed for an MRI dated August 23, 2007, which she
paid for on her own.”

In regard to these issues, respondents contend:

“Although the respondents have provided reasonably
necessary medical evaluation and treatment following the
accident of March 6, 2007, and paid 28 weeks of
temporary total disability (TTD) benefits, the respondents
contend that the claimant did not sustain a compensable
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injury in the accident of March 6, 2007.  Without waiving
other defenses, the respondents specifically contend that
there are no objective findings of a compensable injury to
her back, coccyx, knee, or hip.  In the alternative, if the
Commission determines that the claimant did sustain a
compensable injury on March 6, 2007, the respondents
contend that the claimant reached maximum medical
improvement (MMI) as of September 28, 2007, and that
she has received all reasonably necessary medical
evaluation and treatment for any injury that was sustained
in the March 6, 2007 accident.”

 DISCUSSION

I. COMPENSABILITY

The central issue in this case is whether the claimant sustained “compensable

injuries” to her back, tail bone, right hip, and right knee in a specific employment-

related incident (fall) on March 6,  2007.  The burden rests upon the claimant to

prove all of the statutory requirements that are necessary for these alleged

employment-related injuries to be “compensable”.  

The first of these statutory requirements are found in Ark. Code Ann. §11-9-

102(4)(D).  This subsection mandates that the actual existence of the physical injury

or condition, which is alleged to be compensable must be proven by medical

evidence that is supported by “objective findings”, as that is defined by Ark. Code

Ann. §11-9-102(16)(A)(i).  

The remaining requirements are found in Ark. Code Ann. §11-9-102(4)(A)(i).

This subsection contains five definitional requirements that must be satisfied for

each of the claimant’s alleged compensable injuries. These definitional requirements

are:

(1) The injury must arise out of and occur in the course
of the employment;



Barber-F702623 -4-

(2) The injury must have been caused by a specific
incident;

(3) The injury must be identifiable by time and place of
occurrence;

(4) The injury must result in internal or external physical
harm to the claimant’s body;

(5) The injury must be of sufficient magnitude to require
medical services or result in disability.

In regard to Ark. Code Ann. §11-9-102(4)(D) the medical evidence establishes

the actual existence of physical injury or damage to the claimant’s low back or

lumbar spine, her “tail bone” (sacrum/coccyx), her right hip, and her right knee. The

claimant’s low back or lumbar spine damage has been diagnosed as disc bulges, a

disc protrusion, facet arthropathy, facet hypertrophy, ligamentum flavum

hypertrophy, and annular tears.  The actual existence of these physical damages are

supported by objective findings noted on multiple x-rays, multiple CT scans, and a

discogram.

 The medical evidence also establishes the actual existence of physical injury

or damage to the claimant’s coccyx.  This physical damage has been diagnosed as

a lack of fusion of the lower coccygeal segment, due to either a fracture or a

congenital abnormality, and a deviation or misalignment of this portion of the coccyx.

The actual existence of this physical injury or defect is supported by objective

findings noted on multiple x-rays, CT scans, and a MRI study.

The medical evidence further shows the actual existence of  physical injury or

damage  involving the claimant’s right hip.  This damage has been diagnosed as

arthritic changes that include subchondral cysts and age-related sacroiliac joint

sclerosis.  The existence of this  physical  damage is supported by objective findings

noted on multiple x-rays of the hip and a CT of the pelvis.
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Finally, the medical evidence establishes the actual existence of physical

injury or damage to the claimant’s right knee.  This physical damage has been

diagnosed as  arthritic changes, particularly narrowing of the joint space.  The actual

existence of this physical injury or damage is objectively supported by abnormal

findings noted on multiple x-rays of the claimant’s right knee. 

Therefore, I find that the claimant has satisfied the statutory requirements for

a compensable injury that are found in Ark. Code Ann. §11-9-102(4)(D), in regard to

physical injuries or damage involving her lower back or lumbar spine, her tail bone

or sacrum/coccyx, her right hip, and her right knee.  However, the claimant must next

prove that these medically established and objectively documented physical injuries

or damage satisfy the definitional requirements for a “compensable injury” that are

contained in Ark. Code Ann. §11-9-102(4)(A)(i).  

First, the claimant must prove the occurrence of a specific employment-related

incident or accident on March 6, 2007.  The claimant’s own testimony is the only

direct evidence she has presented to prove the occurrence of such an incident.

Although the testimony of a party is never considered uncontradicted, it cannot be

arbitrarily disregarded.  If such testimony is credible, it may be sufficient, in and of

itself, to prove any fact that it is legally competent to address. Clearly, the claimant’s

testimony would be legally competent to prove the occurrence of a specific

employment-related incident or accident. 

In the present case, the claimant testified that, on March 6, 2007, she was

performing her assigned employment activities, which included engaging in

recreational activities with the students. While playing basketball with the students,
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one of the students bumped into her and caused her to fall. She stated that she fell

landing initially on her buttocks, then onto her back, and finally  striking her head. 

I find the claimant’s testimony concerning the occurrence of the described

incident on March 6, 2007, to be credible and an accurate depiction of the events

that occurred on that date.  I would note that the  description of the accident given by

the claimant in her testimony at the hearing, coincides with the description that she

repeatedly gave to all  her various physicians.  Her testimony is also substantiated

by her actions in immediately ceasing work and seeking medical treatment at the

emergency room of North Logan County Memorial Hospital.   

  The claimant must next prove the existence of a causal relationship between

this specific employment-related fall and her various medically established and

objectively documented physical injuries or damage to her low back or lumbar spine,

her tail bone (sacrum/coccyx), her right hip, and her right knee.  However, she need

not prove the existence of  this causal relationship to an absolute certainty.  She

need only show that its existence is likely or probable.  Further, the claimant need

not prove that this specific employment-related incident or accident was the sole or

even “major” cause of the current  physical condition of these various portions of her

body.

The first of these various areas to be addressed is the coccygeal area of the

claimant’s spine.  The various physicians who have seen and evaluated the claimant

have made a variety of diagnoses of the claimant’s difficulties in this area. 

 Initially, the claimant’s difficulties in this area were diagnosed by Dr. Wayne

Enns as a soft tissue injury. Subsequently, Dr. Enns diagnosed these difficulties as

a coccygeal strain.  Perhaps the most accurate, but least helpful diagnosis was
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initially made by Dr.  John Swicegood.  That diagnosis was coccydynia, which in

layman’s terms is simply a “painful coccyx”.  The claimant has also been diagnosed

by Dr. Anthony Capocelli and Dr. James Buie as having a non union of the lower

coccygeal segment, which was due to either  a congenital incomplete fusion or a

traumatic fracture, with hypermobility and misalignment of this segment from the

remainder of the coccyx.  This lower segment was initially noted on various

diagnostic tests as being hypermobile and out of alignment.  However, the last CT

study, on February 8, 2008, was interpreted as showing this segment to have re

fused.  This recent finding caused Dr. Buie to conclude that the previously noted

incomplete fusion was the result of a fracture rather than a congenital defect.  This

latest CT scan also showed the distal coccygeal segments to be out of proper

alignment. 

Clearly, the March 6, 2007 accident, as described by the claimant, could have

reasonably and logically produced a fracture of her coccyx.  The evidence further

shows that the initial onset of the claimant’s symptoms in the coccygeal area  would

be indicative of the occurrence of a fracture and occurred contemporaneously with

the March 6, 2007 fall. There is no evidence presented of an equally likely or

probable cause of the claimant’s abnormalities and the resulting symptoms.

I find that the claimant has proven by the greater weight of the credible

evidence that her employment-related fall of March 6, 2007, was the likely or

probable cause of her displaced coccygeal fracture along with the resulting

difficulties that this physical damage has produced.  Therefore, in regard to the

physical injury or damage to her “tail bone” or coccyx, I find that the claimant has
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satisfied the first three definitional requirements for a “compensable injury” , under

Ark. Code Ann. §11-9-102(4)(A)(i).  

The next matter of these areas to be addressed is the physical injury or

damage to that portion of the claimant’s low back or lumbar spine other than the

sacrococcygeal area.  The claimant has received multiple diagnoses of the physical

damage or  defects involving her lower back or lumbar spine.  On the initial lumbar

CT scan, which was performed on March 27, 2007, a diagnosis was given of a bulge

of the L3-4 intervertebral disc on the left and the L4-5 intervertebral disc on the right.

Dr. Swicegood subsequently diagnosed these as a displacement of intervertebral

discs in the lumbar area.  A repeat lumbar CT scan, which was performed on

February 8, 2008, was interpreted as revealing only a small central disc protrusion

of the L4-5 disc with no canal stenosis and degenerative facet arthropathy of the

entire lumbar spine that was greatest at the L5-S1 level.  A lumbar MRI which was

performed on October 22, 2008, was interpreted as revealing facet hypertrophy and

ligamentum flavum hypertrophy at multiple levels, a disc bulge at L3-4 and L4-5 with

an annular tear of the disc at L4-5.  Finally, a discogram and accompanying

enhanced CT scan was performed on November 30, 2008. This study was

interpreted as showing an annular tear on the left side on the L3-4 intervertebral disc

that was not symptomatic, a radial tear of the L5-S1 disc that was also not

symptomatic, and a midline tear of the L4-5 disc that reproduced the claimant’s

symptoms. 

At the hearing, the claimant testified that the only symptoms that she

experienced with her back contemporaneously with or shortly after the employment-

related fall of  March 6, 2007, involved only her sacococcygeal area and what she
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described as her “mid back”.  This testimony is confirmed by the complaints recorded

in the initial emergency room records.  The claimant further testified that her

difficulties with other portions of her back did not appear until some time after the

employment-related fall, possibly up to two months. 

It is difficult to ascertain from the medical records exactly when the claimant

first complained of difficulties with portions of her lumbar spine, other than the

sacrococcygeal area. Clearly, for medical purposes, the sacrococcygeal area is

considered part of the lumbar spine.  Thus, complaints in this area would be

recorded as lumbar/sacral complaints.

In his report of March 13, 2007, Dr. Enns recorded that the claimant was

“miserable” with her back.  However, on his physical examination he noted only

symptoms of exquisite tenderness to palpitation over the coccyx, but no tenderness

to palpitation over any other portions of the lumbar spine. Although Dr. Enns

recommends a CT scan of the lumbar spine, his  March 20, 2007 report, clearly

shows that the purpose of this study was to rule out a fracture of the claimant’s

coccyx. In his report of March 20, 2007, Dr. Enns continued to note, on his physical

examination, only tenderness to palpitation over the coccyx, but  no tenderness over

any other portions of the claimant’s lumbar spine.

The lumbar CT, which had been recommended by Dr. Enns, was performed

on March 27, 2007.  Although this study was interpreted as showing a left sided disc

bulge of the L3-4 disc and a right sided disc bulge of the L4-5 disc, Dr. Enns clearly

placed no particular significance on these degenerative changes, as his diagnosis

of the claimant’s difficulties continued to be limited to the coccygeal area.
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In his initial report of April 4, 2007, Dr. Swicegood  diagnosed a displacement

of the intervertebral lumbar disc.  However, this diagnosis would appear to be based

solely upon the results of the CT scan. In his report of that date, Dr. Swicegood

recorded the claimant’s reported complaints only as pain in the coccyx. On his

physical examination, he noted that the claimant’s gait and station was normal, that

her spinal alignment was normal, that she exhibited normal muscle strength and

function, normal range of motion, no instability of her spine, and negative straight leg

raising.  He further observed that the claimant was tender to palpitation over the

coccyx.  However,  for the first time, he noted that the claimant was also tender to

palpitation over the “low back.” Yet, the reports and records of Dr. Swicegood and

his colleague, Dr. Joseph Miller, reveal that the only treatments they provided to the

claimant were injections limited to an area between the sacrum and the coccyx.

The first real mention of low back or lumbar symptoms appears in the physical

therapy report of July 9, 2007.  In this report, the physical therapist stated:

“Low back pain radiating. She was leaning
into a refrigerator and when she stood up a
sharp pain shot into the center of her low
back.”

Subsequent physical therapy notes indicate that the focus of the claimant’s

complaints soon returned to only the coccygeal area.  

The next mention of any significant low back complaints, other than the

coccygeal area, does not appear until January 15, 2008.  In his office notation of that

date, Dr. Enns notes that the claimant is now having more complaints above the

coccyx, as well as complaints in her knees and ankles.  Dr. Enns diagnosed these

complaints as simply low back pain “above the injury”.  The claimant continued to

complain of some difficulties with her lower back.  However, these complaints  do not
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appear to have been the claimant’s major complaints at that time.  The medical

evidence, in the form of clinical examinations and various objective testing (including

the lumbar CT scan), fail to reveal any objective evidence of a recent or acute injury

to the claimant’s low back or lumbar spine, excepting the coccygeal area.  The

claimant’s various physical examinations of her lumbar spine (excepting her

coccygeal area) were essentially normal in regard to both objective and subjective

findings.  Testing, in the form of a lumbar CT scan on February 8, 2008, revealed

only mild degenerative changes in the L4-5 and L5-S1 areas. 

On May 9, 2008, Dr. James Buie referred the claimant for physical therapy for

chronic back complaints, as well as sacral pain and knee discomfort.  At that time,

he gave the claimant a trigger point injection into the L4 area of her low back.  The

claimant’s chronic symptoms appear to have initially responded to these treatment

modalities.  However, it was soon noted that she had experienced an increase in her

low back complaints.  In the physical therapy report of June 17, 2008, the therapist

observed:

“The patient also states she has been having an increase
in pain due to doing too much around the house.”

Then in the physical therapy report of June 23, 2008, the physical therapist noted:

“The patient states she fell a week ago. She states she fell
on her back.  She states her back has been hurting worse
ever since.”

In his progress note of June 23, 2008, Dr. Buie recorded:

“The patient’s home was struck by a tornado that hit Paris
several weeks ago.  In the process of trying to gather
some objects, she was running into the house and ran into
a door.  This knocked her flat on her back and dazed her
for a period of time and since then she has had pain and
discomfort in her left leg. She thinks that she may have
struck that knee and leg at the time she hit the door. She
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today has a little tenderness over her back and left knee
pain with referred pain down the leg to the foot.  Her pain
and description today is that of a score of 0 to 10 and 8
today.  She states that the pain seems almost intractable.
There is no change in her other symptoms.”

In his progress note of July 24, 2008, Dr. Buie recorded:

“This is a patient that has had severe back pain and has
progressed satisfactorily in doing pool exercises and
activity. She was last seen in 6/23 and she had had some
increased symptoms associated with some trauma
received at the time of a tornado that struck Paris and also
hit her house. She, however, seems to be improving. She
apparently had attempted to do some driving and placed
a pad with holes in it in the seat and drove here.  By that
time she had such severe pain and discomfort and burning
of the sacrum and the lower lumbar spine that she is
miserable. She has not had any relief.  She now has pain,
discomfort in the mid lying area of the lumbar spine and
over the sacrum and coccyx.  She says the pain hurts her
day and night. She has had some spasms.”

However, in his physical examination, Dr.  Buie failed to note the observation of any

muscles spasms in the claimant’s lumbar spine.  

However, by September 17, 2008, Dr. Enns recorded the claimant’s

complaints as involving only her buttocks and both knees. In his physical

examination, the only abnormality he apparently observed was tenderness to

palpitation of the coccyx.  

On October 22, 2008, an MRI of the claimant’s lumbar spine was performed

at the request of Dr. Enns. This test was interpreted as showing minor facet

hypertrophy,  ligamentum flavum hypertrophy, and minimal disc bulge at the L3-4

and L4-5 levels with very minimal canal narrowing. This study also revealed an

annular rent or tear of the L4-5 intervertebral disc on the inferior aspect of the

annulus. 
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A discogram with an accompanying enhanced CT scan of the lumbar spine

was performed at the request of Dr. Richard Jordan, on January 30, 2009.  These

test were interpreted as showing a tear of the annulus of the L3-4 intervertebral disc

that was asymptomatic, a tear of the annulus of the L4-5 intervertebral disc with extra

extravasation or extrusion of the disc material posteriorly into the left neuroformina

that reproduced the claimant’s symptoms of back and right hip pain, and a tear of the

annulus of the L5-S1 disc with a small amount of extravasation or extrusion of disc

material that was asymptomatic.  On the basis of these test results, Dr. Jordan has

recommended a posterior lumbar interbody fusion of the L4 andL5 vertebrae.

Curiously, in his report of March 4, 2009, Dr. Jordan recorded the following history:

“I wanted to update you regarding your patient, Ann
Barber, who was in our office on 1/20/09 with complaints
of neck pain and left shoulder pain, low back pain, and
bilateral lower extremity pain, worse on the right radiating
into the lateral foot.  She has experienced intermittent low
back pain since 2007, but approximately two months ago,
she sustained a fall while at work, landing on her buttocks,
and experienced an acute exacerbation and the onset of
radicular pain.

In her testimony at the hearing, the claimant initially stated that she did not

recall having any injuries after her fall on March 6, 2007.  However, she

subsequently testified that she did recall telling Dr. Buie she had run into a door at

home, in a near miss by a tornado, but only injured her left shoulder.  She did not

recall telling the physical therapist or Dr. Jordan about any other falls.  In fact, she

repeatedly denied experiencing any subsequent falls.

After consideration of all the evidence presented, it is my opinion that the

claimant has failed to prove by the greater weight of the credible evidence that the

physical damage and difficulties with her lumbar spine (not including her coccygeal
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area) was likely or probably causally related to her fall on March 6, 2007.  There is

no doubt from the claimant’s prior medical history of back complaints and the

degenerative changes noted on the lumbar CT scan, which was performed only three

weeks after her fall, that the claimant had pre-existing degenerative and arthritic

changes involving her lumbar discs and lumbar vertebrae prior to her March 6, 2007

fall.  Clearly, it is possible that the March 6, 2007 fall could have played some causal

role in aggravating these pre-existing defects.  However, it is equally possible that

the claimant’s subsequent lumbar complaints were caused  by the result of

aggravations of these pre-existing degenerative changes by subsequent non

employment related activities and events, such as bending over to retrieve

something from the refrigerator or other day to day activities of normal life.  It is

equally possible that the claimant’s subsequent lumbar complaints were caused by

the result of non employment-related falls, such as those described in the credible

medical evidence.  In fact, it is also equally possible that the claimant’s lumbar

complaints after March 6, 2007, were simply the result of the natural progression of

her pre-existing degenerative and arthritic changes of the discs and vertebrae of her

lumbar spine. The mere possibility that the March 6, 2007 fall could have played

some causal role is not sufficient to satisfy the requirements of Ark. Code Ann. §11-

9-102(4)(A)(i). 

If the March 6, 2007 employment-related fall was the likely or probable cause

of  the objectively documented defects involving her lumbar spine and her  low back

or lumbar difficulties after March 6, 2007, it would be reasonably expected that there

would be some evidence of an acute or recent injury, within a reasonable period of

time following the fall. This is certainly true, if the fall played a causal role in



Barber-F702623 -15-

producing  her subsequently observed torn annulae at three different levels of her

lumbar spine.  Yet, all of the evidence presented, even the claimant’s own testimony,

fails to show any difficulties with this portion of her body (either subjective or

objective) within a reasonable period of time after the fall.

If the March 6, 2007 likely or probably played some causal role in the

claimant’s subsequent low back or lumbar abnormalities and subsequent complaints,

it would be reasonably expected that the claimant’s subjective symptoms and

objective findings would have been consistent and significant during the entire

course of her treatment after  March 6, 2007.  Yet, the greater weight of the evidence

shows that for much of this period of time the claimant voiced no or only relative

minor symptoms with this portion of her body.  She also exhibited almost no

subjective or objective findings on her numerous clinical examinations by a multitude

of physicians, during this period.

In fact, the greater weight of the credible evidence shows that the claimant

seemed to only voice substantial subjective complaints with her lower back or

lumbar spine immediately following subsequent non employment-related activities

or events. Although the claimant either denied or could not recall these subsequent

non employment-related incidents, I find the medical histories recording of the

occurrence of these events, to be more reliable.

Finally, the objectively documented physical defects involving the claimant’s

lumbar spine could all be degenerative in nature.  All of these defects could have

occurred without any specific indent of traumas and could reasonably be produced

merely by the wear and tear of day to day life and the aging process.  Thus, the mere
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existence of these objectively demonstrated defects is not evidence that there must

have been a specific causal incident or event.

The next medically established and objectively documented defects to be

addressed concern those involving the claimant’s right hip. The claimant’s testimony

reveals that, when she fell on March 6, 2007, she landed on her buttocks.  When she

arrived at the emergency room of North Logan Mercy Hospital, on March 6, 2007, the

claimant was complaining of pain in both buttocks and her left hip.  Although the

claimant is repeatedly noted to be complaining of pain only in her left hip, for some

unknown reason, the only x-ray taken of the claimant’s hips was apparent taken of

her right hip.  This study was interpreted as revealing no evidence of recent

traumatic injury and showed only  evidence of pre-existing mild degenerative

changes to this joint.  The claimant’s initial diagnosis was a simple contusion or soft

tissue injury to her buttocks (curiously, no bruising, swelling, or other objective

changes were noted in these areas).  The only complaints recorded in the

subsequent records of Dr. Enns involved both buttocks and the coccygeal area.  On

her various physical examinations, no abnormalities that involved the claimant’s right

hip were noted.

During the claimant’s subsequent course of treatment, there is scant

indication of any subjective complaints involving the actual  right hip joint.  Numerous

physical examinations performed on the claimant’s right lower extremity during this

time, were  reported to show normal range of motion, strength, and function of the

right lower extremity, including the hip.

In his report of July 23, 2007, Dr. Barry Baskin recorded that the claimant has

had persistent pain in the buttocks and hip.  Subsequently, in this same report, Dr.
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Baskin recorded that the claimant was complaining of pain in both of her hips.  On

his physical examination, he noted that his examination of the claimant’s hips was

“unremarkable”.  The same appears to be true for his review of the  x-rays of the

claimant’s hips.  In his report of August 13, 2007, Dr. Baskin indicated that he had

reviewed the claimant’s pelvic MRI, which was performed on that same date, and

that it only revealed some subchondral cysts in the right hip socket, which was

consistent with early arthritis and minor SI joint sclerosis that was age related.  The

actual  MRI report by the radiologist interpreted the study as also showing

osteoarthritic  changes of the left hip, only more so on the right.  

The medical evidence is again silent in regard to any difficulties involving the

claimant’s right hip, until the  April 9, 2008 report of Dr.  Buie.  Even in this report, Dr.

Buie only noted that the claimant had experienced increased lumbosacral  pain on

the right when doing extensions of the right hip with flexion. No mention was made

of any difficulties or symptoms that actually involved the claimant’s right hip joint and

no diagnosis of any abnormality in this area was made.  During the interim,

numerous  physical examinations failed to note the presence of any abnormalities

(either subjective or objective) in this area.

In his report of April 23, 2008, Dr. Enns noted that the claimant was

complaining of increased pain in both her buttocks and that this had occurred over

the previous four days.  However, no specific complaints were noted with the

claimant’s right hip and no abnormalities were apparently observed by Dr. Enns on

physical examination of this area.

Again, the medical record is silent concerning any subjective complaints or

clinical findings involving the claimant’s right hip, until the report of Dr. Enns dated
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September 17, 2008.  At that time, the claimant was complaining of increased pain

in her buttocks (and knees) but made no mention of any difficulties specifically

involving her right hip, itself.  No abnormalities were again noted on the physical

examination of the claimant’s lower extremities.

The next mention of any difficulties involving the claimant’s right hip, is

contained in the January 30, 2009 report of Dr. Jordan. In this report, Dr. Jordan

noted persistent back pain that radiated into the right hip and buttock area. However,

his records fail to indicate the presence of any abnormalities that specifically

involved the claimant’s right hip joint, either subjective or objective.  As previously

indicated, he diagnosed these reported difficulties as being attributable to the defects

involving the claimant’s L4-5 intervertebral disc rather than her hip, itself.  He, too,

indicated that the claimant’s subjective complaints apparently involve both lower

extremities with the right only being somewhat more significant than the left.

After consideration of all the evidence presented, it is my opinion that the

claimant has failed to prove that her employment-related fall, on March 6, 2007, was

the likely or probable cause of any medically established or objectively documented

physical injury  damage involving her right hip.  As previously indicated, the only

medically established and objectively documented physical defect involving the

claimant’s right hip was in the form of longstanding degenerative arthritic changes

of the hip joint.  These changes were present in both hips with the exception of the

initial diagnosis of a contusion to the claimant’s buttocks (both left and right), none

of the claimant’s physicians have diagnosed any  traumatic injury to the claimant’s

actual right hip joint. Rather, her medical diagnosis for the objectively demonstrated

physical defects and her right hip complaints, has been that of osteoarthritis.  None
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of the claimant’s physicians have indicated that this arthritis was in any way caused

or even aggravated by the March 6, 2007 fall.  Clearly, such a diagnosis would be

consistent with the claimant’s periodic minor complaints involving her right hip.  The

greater weight of the evidence presented supports the conclusion that any periodic

difficulties which the claimant may have experienced with her right hip joint after

March 6, 2007, were  merely the result of the natural progression of her pre-existing

osteoarthritis.

The final medically established and objectively documented physical injury or

defect to be addressed involves the claimant’s right knee.  The medical evidence

shows that this physical injury or defect has also been diagnosed as osteoarthritic

in nature and in the form of minor narrowing of the knee joint due to a wearing away

of the cartilaginous covering of the knee.  Extensive diagnostic testing and numerous

physical examinations have failed to reveal any evidence of joint derangement,

meniscal damage, fracture, or other type of traumatic damage to this part of the

claimant’s body.

The claimant’s description of the March 6, 2007 fall, as given in her testimony,

would not indicate that it produced any direct trauma to her right knee. No complaints

of any difficulties with this portion of her body are found in the March 6, 2007

emergency room records or the initial records of Dr. Enns.  There is also no mention

in the reported results of the claimant’s  physical examinations of any defects

involving the claimant’s right knee from either the emergency room records  of March

6, 2007,  or the initial records of Dr. Enns.

The first indication that the claimant was voicing any complaints involving her

right knee does not  appear until an x-ray report by Dr. William Huskinson, which is
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dated March 27, 2007.  In this report, Dr. Huskinson indicated that  x-rays were being

performed on both of the claimant’s knees, due to   complaints of bilateral knee pain.

He interpreted these studies as showing questionable symmetrical narrowing of the

knee joint space in both knees and a sclerotic density in the posterior upper tibia of

one of the knees (he does not identify the specific knee) that would be consistent

with a bone island and of no clinical significance.  

When the claimant was seen by Dr. Swicegood, on April 4, 2007, no mention

was made of any difficulties with her knees, either the right or the left.  A physical

examination conducted at that time was reported to be normal for range of motion,

muscle strength, and muscle function for both the entire right and left lower

extremities. 

 The claimant was apparently seen at the North Logan Mercy Hospital

emergency room, on May 5, 2007.  At that  time she was complaining of difficulties

with both of her lower extremities. However, these complaints took the form of

edema or swelling of the entire lower legs. There was no record of any specific

complaints involving the claimant’s right knee. Her physical examination of both

lower extremities was reported to be within normal limits, except for some mild pedal

edema of both legs.

A physical therapy evaluation of the claimant’s knees and back was

purportedly ordered by Dr. Enns on May 21, 2007. However, no report from Dr. Enns,

which bears that date, has been introduced.  This physical therapy evaluation was

subsequently  performed on May 24, 2007.  On physical examination, the only defect

noted, which involved the claimant’s lower extremities, was bilateral edema.  The

subsequent physical therapy records show that the claimant continued to complain
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of significant pain involving both knees with no differentiation of these subjective

complaints between her knees, in either or nature or magnitude. The only objective

findings noted was continuing  edema of both lower extremities, which was not

l imited to the area of her knees. In these records, the claimant was noted to have

awareness that her difficulties were due to  ongoing arthritis in both knees (note of

July 5, 2007, Claimant’s Exhibit No. 1, page 46).

When the claimant was seen by Dr. Baskin on July 23, 2007, he noted that the

claimant had undergone x-rays of her knees, which revealed some arthritic changes.

He noted that these x-rays of the claimant’s knees did show some early arthritis, but

that the claimant still maintained some cartilage. However, he did not specifically

record any subjective complaints involving this portion of her body.  

The medical evidence is relatively silent concerning the claimant’s  complaints

with her knees, until December 12, 2007.  At that time, the claimant was seen at the

River Valley Musculoskeletal Center purportedly by Dr. Buie.  She was noted to be

complaining of swelling and pain in both her knees and both ankles (the second

page of this report, page 75 of Claimant’s Exhibit No. 1, was not introduced). On

physical examination, she was observed to exhibit a lot of tenderness around both

knee joints and both ankle joints with minimal pitting edema in both lower

extremities.  The diagnosis given was simply knee and ankle pain with leg swelling.

On January 8, 2008, x-rays were performed of the claimant’s knees and ankles

by Dr. Buie. These x-rays were interpreted as showing some minimal early arthritis

that involved the patellofemoral articulation of both knees with a suggestion of

osteoporosis.  In his orthopedic examination, which was performed on that date, he
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noted the claimant to have some patellofemoral crepitus in both knees with more on

the left than the right. The remainder of the examination was essentially normal with

no evidence of any instability of the knee joints.  Dr. Buie’s diagnosis was  migratory

arthritis involving both knees.  He also noted that the claimant had a history of

degenerative arthritis. This essentially remained Dr. Buie’s diagnosis through the

remaining period of his treatment of the claimant. In his subsequent reports he

continued to note on physical examination, that the claimant’s knee difficulties

appeared to be  more significant on the left than on the right.  He further continued

to note that she exhibited no indications of internal derangement or joint effusion of

either knee. The first mention of any increased symptoms in the claimant’s right knee

is not found until Dr. Buie’s report of February 14, 2008.  At  that time, he recorded

an  increase in the claimant’s subjective symptoms, which he attributed to possible

synovitis.  

After consideration of all the evidence presented, it is my opinion that the

claimant has failed to prove that her employment-related fall, of March 6, 2007, was

the  likely or probable cause of any objectively demonstrated defects or any

subjective complaints that involve her right knee. The evidence shows that the

claimant clearly had a history of arthritic difficulties that involved this area of her

body.  The objective defects involving this joint are shown by various objective tests

to be the result of osteoarthritis.   None of these tests have shown any evidence of

physical injury or damage that  would be produced by a specific traumatic event,

particularly the fall on March 6, 2007. There is also no evidence that the

employment-related fall would have adversely affected this pre-existing and ongoing

degenerative arthritis.  The mechanics of the fall, as  described by the claimant,
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would not have produced any particular trauma to the claimant’s right knee and the

claimant made no complaints with her right knee,  within a reasonable period of time

after the fall.   None of the claimant’s various physicians have in any way attributed

the claimant’s difficulties with her right knee to her employment-related fall. The facts

that the claimant’s difficulties have consistently involved both of her knees, that the

objectively demonstrated defects to her knees appear to be identical, and that her

subjective complaints have waxed and waned with the left knee being, at times,

more symptomatic than the right and vice versa would all support the conclusion that

the objective  physical defects and resulting difficulties with her right knee  are

merely the result of ongoing osteoarthritis.

In summary, I find that the claimant has proven by the greater weight of the

credible evidence the likely or probable existence of a causal relationship between

her employment-related fall, on March 6, 2007, and her difficulties with her tail bone

or coccyx.  Thus, she has satisfied the first three definitional requirements for a

“compensable” injury to this portion of her body, under Ark. Code Ann. §11-9-

102(4)(A)(i).  However, she has failed to prove by the greater weight of the credible

evidence the likely or probable existence of a causal relationship between the March

6, 2007 employment-related fall and any injury to her lower back or lumbar spine

(excepting the coccyx), her right hip, and her right knee.  The claimant’s failure to

prove this necessary causal relationship prevents a finding of a “compensable injury”

to these portions of her body, under Ark. Code Ann. §11-9-102(4)(A)(i).

The claimant must next prove that her tail bone or coccygeal injury satisfies

the remaining two definitional requirements of Ark. Code Ann. §11-9-102(4)(A)(i).

These two requirements are that the employment-related injury must have resulted
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in internal external physical harm to the claimant’s body and that the employment-

related injury must be of  sufficient magnitude as to require medical services or result

in disability.

The evidence presented shows that the employment-related fall resulted  in

a break  in the claimant’s coccyx.  While this defect was initially indicated to be either

a fracture or a congenital non union,  subsequent testing objectively showed that this

separation of the distal segment of the claimant’s coccyx had again become joined

to the remainder of the coccyx.  Following the results of this testing, Dr. Buie opined

that the initial non union must have been a fracture that had occurred as the result

of the employment-related fall rather than a congenital non union.  Dr. Buie is a

highly competent orthopaedic surgeon with many years of expertise in this area of

medicine.   His opinion in this regard is also supported by the other facts established

by the record.  I find his opinion to be persuasive.   Clearly, a fracture and initial

displacement of the distal portion of the claimant’s coccyx would represent internal

physical harm to the claimant’s body, as required by Ark. Code Ann. §11-9-

102(4)(A)(i).  

It is further apparent from the claimant’s testimony, concerning  the magnitude

of her symptoms from her coccygeal fracture and displacement,  that  medical

services would be  reasonably required to accurately ascertain the nature and extent

of these difficulties to relieve the symptoms produced by this physical injury or

damage, and to assist in the healing or stabilization of this injury.  The very nature

of the injury itself, would lead reasonable minds to conclude that medical services

were necessary.  The medical evidence shows that extensive medical services were

provided the claimant for her coccygeal difficulties by a number of competent
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licensed physicians.  It cannot be presumed that these medical experts would

provide services for the claimant’s coccygeal difficulties that were unnecessary.

Thus, I find that the claimant has proven by the greater weight of the credible

evidence that her coccygeal injury reasonably required medical services. This would

satisfy the final definitional requirement for a “compensable injury”, under Ark. Code

Ann. §11-9-102(4)(A)(i).

II. BENEFITS

Clearly, the claimant would be entitled to reasonably necessary medical

services for the compensable fracture of her coccyx.  This would include medical

services that  were reasonably necessary to accurately determine the nature and

extent of her injury, medical services intended to alleviate the symptoms produced

by her injury, and medical services directed toward facilitating the healing or

stabilization of this injury.  The medical services provided the claimant for these

purposes by and at the direction of the North Logan Mercy Hospital emergency

room, Dr. Wayne Enns, Dr. John R. Swicegood, Dr. Joseph Miller, Dr. Barry Baskin,

Dr. Kevin Phillips, Dr. Anthony Capocelli, and Dr. James Buie appear to be medically

appropriate and had  a reasonable expectation of accomplishing their intended

purpose or goal. Thus, these services would represent “reasonably necessary

medical services”, under Ark. Code Ann. §11-9-508.  Pursuant to the provisions of

this subsection, the respondents would be liable for the expense of these services,

subject to the Commission’s medical fee schedule.  

However, the record also shows that extensive medical services were

provided the claimant for her multitude of other complaints with other portions of her

anatomy by some of these same physicians.  As these other complaints have not
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been  proven to be necessitated by or connected with a compensable injury,  these

medical services would not  represent reasonably necessary medical services, under

Ark. Code Ann. §11-9-508.  The respondents cannot be held liable for the expense

incurred for these services.  These particular services include, but are not limited to,

medical services necessitated by or connected  with the claimant’s back, her lumbar

spine (above the sacrum), her right hip, and her right knee.

In order to be entitled to the temporary total disability benefits she now seeks,

the claimant must prove by the greater weight of the credible evidence two separate

facts.  First, she must prove that, during this time, she continued within her healing

period from the effects of her compensable coccygeal injury.  Secondly, she must

prove that she  was also rendered totally disabled from performing regular gainful

employment as a result of the effects of this injury.   In reaching a decision on

“disability”, the claimant’s various other non compensable complaints cannot be

considered.  However, if the claimant proves that she was rendered totally disabled,

during this period by the compensable coccygeal injury, it is illrelevant that she may

have also been concurrently disabled by one or more of her  non compensable

conditions.  

The duration of the healing period is a medical question, which must be

resolved on the basis of the greater weight of the medical evidence presented.  The

healing period continues until the claimant has achieved the maximum benefit of

time and medical treatment in the resolution or stabilization of the actual physical

damage caused by the compensable injury.  Once this underlying physical damage

has resolved or at least stabilized, at a level where nothing further in the way of time
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and medical treatment offers a reasonable expectation of improvement, then the

healing period has ended.

In regard to the claimant’s compensable coccygeal injury, the medical

evidence objectively shows that this fracture had healed and the distal segment had

again fused to the remainder of the coccyx by the time of the CT study on February

8, 2008.  Thus, the compensable injury had stabilized by that date.  

The February 8, 2008 CT study also showed some misalignment of the distal

segment was still noted. In a previous report, dated May 21, 2007, Dr. Miller had

recommended, or at least suggested, the possibility of a surgical removal of all or a

portion of the coccyx.  However, in his note of December 12, 2007, Dr. Capocelli

noted that the claimant did not wish to consider such surgery or further extensive

treatment modalities for her coccygeal complaints. The subsequent medical records

also fail to mention any recommendation of this type of invasive treatment and, in

fact, fail to show that any further medical treatment was either provided or

recommended for the claimant’s coccygeal complaints, after February 8, 2008.  

After consideration of all the medical evidence presented, it is my opinion that

the greater weight of this evidence establishes that the actual physical damage

produced by the compensable coccygeal injury had stabilized by February 8, 2008.

The evidence presented fails to show that time or any further medical treatment

offers any reasonable expectation of improvement of this level of healing achieved.

Thus, the claimant’s healing period had ended by February 8, 2008, and she would

not be entitled to any temporary total disability benefits after that date.

However, the claimant must also prove that from March 6, 2007 through

February 8, 2008, she was also rendered totally disabled by the effects of her
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compensable coccygeal injury.  In determining whether the claimant was actually

totally disabled by this compensable injury during this period, consideration has only

been given to  limitations and restrictions caused by this compensable injury.

The claimant’s testimony, which is supported by the medical evidence, shows

that the compensable fracture and displacement of the distal segment of her coccyx

had a significant impact on the claimant’s physical activities.  The medical evidence

shows that this fractured segment was initially  “hyper or mobile” and was easily

moved around or displaced with activity.  While it was in this state, her injury resulted

in a substantial degree of constant or chronic pain with significant increases in pain

on movement in the pelvic area or any pressure being applied to the sacrococcygeal

or tail bone area.    

These restrictions and limitations would clearly prevent the claimant from

continuing to perform her preinjury employment position. Her inability to concentrate

and to  comfortably sit would have excluded her from most sedentary types of jobs,

including secretarial, clerical, and sales. Her limitations and movement of the lower

spine would have prevented her from light manufacturing or line work, as well as any

jobs requiring heavy manual labor.

After consideration of all the evidence presented, it is my opinion that the

claimant has proven by the greater weight of the credible evidence that her

compensable sacral injury rendered her totally disabled from performing regular

gainful employment during the period of March 6, 2007 through February 8, 2008.

In summary, I find  the claimant has proven that her compensable coccygeal

injury rendered her temporarily totally disabled from March 7, 2007 through February

8, 2008.  However, the claimant’s testimony indicates that during a portion of time
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she may have been paid her regular salary by the respondent. Clearly,  Ark. Code

Ann. §11-9-807(b), would prevent the claimant from receiving temporary total

disability benefits during such periods.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On March 6, 2007, the  relationship of employee-self insured

employer-third party administrator existed between the parties.

3. On March 6, 2007, the claimant earned wages sufficient to entitle

her to weekly compensation benefits of $192.00 for total

disability and $154.00 for permanent partial disability.

4. The claimant has proven by the greater weight of the credible

evidence that, on March 6, 2007, she sustained a compensable

injury to her “tail bone” or coccyx.  Specifically, she has

established by medical evidence, which is supported by objective

findings, the actual existence of this physical injury.  She has

further proven by the greater weight of the credible evidence that

this injury arose out of and occurred in the course of the

employment, was caused by a specific incident, is identifiable by

time and place of occurrence, caused internal physical harm to

her body, and required medical services or resulted in disability.

5.  The claimant has failed to prove by the greater weight of the

credible evidence that, on March 6, 2007, she also sustained

compensable injuries to her back, right hip, and right knee.
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Specifically, she has failed to prove by the greater weight of the

credible evidence that any difficulties which she may have

experienced with these portions of her body, after March 6, 2007,

were the result of physical injuries to these portions of her body

that were in any way caused by the specific employment-related

incident of March 6, 2007.  Thus, she has failed to prove the

occurrence of physical injuries to these portions of her body that

arose out of and occurred in the course of her employment, were

caused by a specific incident, and are identifiable by time and

place of occurrence.  

6. The claimant  was rendered temporarily totally disabled as a

result of her compensable “tail bone” or coccygeal injury for the

period of March 7, 2007 through February 8, 2008. Specifically,

she has proven by the greater weight of the credible evidence

that during this period she continued within her healing period

from the effects of her compensable coccygeal injury and was

also rendered totally disabled solely as the result of the effects of

this compensable injury.   She would not be entitled to temporary

total disability benefits during any portion of this period wherein

she received her regular salary from the respondents.  

7. The respondents have denied the occurrence of any

compensable injuries to any portions of the claimant’s body in a

specific employment-related accident on March 6, 2007. The
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respondents have controverted the claimant’s entitlement to any

and all benefits.

8. The claimant’s attorney is entitled to the maximum statutory

attorney’s fee on the controverted temporary total disability

benefits herein awarded and on any subsequent indemnity

benefits which may hereinafter be awarded to the claimant. 

ORDER

The respondents shall be liable for the reasonably necessary medical services

provided to the claimant for her compensable coccygeal injury.  This liability is

subject to the medical fee schedule established by this Commission.The

respondents shall not be liable for any medical expenses incurred for services

rendered to the claimant for the multitude of her non compensable injuries or

conditions.

The respondents shall pay to the claimant temporary total disability benefits

for the period beginning March 7, 2007 and continuing through February 8, 2008.

However,  the respondents shall not be liable for any temporary total disability

benefits for any portion of this period, during which the claimant  received her regular

wages.

The respondents shall pay to the claimant’s attorney the maximum statutory

attorney’s fee on the controverted  temporary total disability benefits herein awarded.

One-half of this fee shall be the obligation of the respondents in addition to such

benefits. The remaining one-half of this fee shall be withheld by the respondents

from such benefits.
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For the reasons heretofore stated in this Opinion, any and all claims for

benefits attributable to alleged injuries to the claimant’s back, right hip, and right

knee are denied and dismissed in their entirety.

All benefits awarded, which have heretofore accrued, are payable in a lump

sum without discount. 

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


