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The claimant was represented by Mr. Steven R. McNeely, Attorney at Law, Little
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The respondents were represented by Mr. Michael E. Ryburn, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on November 5, 2008, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on September 30, 2008.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on May 22, 2008,

when the claimant sustained a compensable injury to her left lower

extremity.

3. The claimant’s average weekly wage was $360.00, which would

entitle her to compensation rates of $240.00 for temporary total

disability benefits and $180.00 for permanent partial disability

benefits.

4. The claimant has collected some unemployment benefits at the rate

of $151.00 per week.

By agreement of the parties, the issues presented at the hearing are as

follows:

1. Claimant’s entitlement to reasonable and necessary medical

treatment.

2. Claimant’s entitlement to temporary total disability benefits from June

20, 2008, until a date yet to be determined.

3. Controversion and attorney’s fees.

The record consists of a one volume transcript of the November 5, 2008,

hearing, consisting of the testimony of the claimant, Rebecca Bailey and all

documentary evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order)

and Claimant’s Exhibit 1 (Medical records).
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FACTUAL BACKGROUND

The claimant, Rebecca Bailey, is thirty years of age (d.o.b. 8/15/78).   She

completed the eleventh grade.  She is married with two children and does not owe

any child support.  She began working for Baker Engineering and Jackson

Excavating and Leasing Company in June of 2007 as a meter reader.  She

explained that she was assigned a route and read electric meters.  She worked full

time.  She had previously worked in various jobs at Sam’s Club, R. Bailey

Construction, and Timber Ridge Ranch.  

She described the injury that was accepted as compensable on May 22,

2008, as follows:

And I just went around this house, it was like a mobile home, and I
went around to the back to read the meter.  And on the back of the
mobile home, there was a half porch, looks like they were building a
porch there, it was still in the framing state.  And I couldn’t step up on
the meter – I couldn’t see the meter from down here, and the porch
was up, so I stepped up on the concrete blocks that were like maybe
that high (indicating) so I could look through my binoculars to read the
meter.  And then the blocks fell and I fell.

She testified that she hurt her left ankle in the fall.  She explained that her left

ankle turned blue, began swelling, and hurt.  She did not finish her route.  She drove

her truck to the first store with a pay phone.  Upon her arrival at the store, she

discovered that her husband was at the gas pump.  She used his cell phone and

called her supervisor to tell him that she needed to see a doctor.  Her husband

drove her to Concentra as directed by her supervisor.  She was initially treated by

Dr. Adametz and eventually referred to Dr. Gordon after an MRI.  She had no prior

problems with her left ankle or foot.  She has not worked since May 22, 2008.  She
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was paid workers’ compensation benefits until June 20, 2008.  On June 20, 2008,

her supervisor called her to train someone new on the route.  She asked if he was

offering her full-time light duty or temporary work.  He responded that he needed her

help for that afternoon.  She explained that after placing a phone call to the

Commission to see if she had to accept temporary work, she called him back and

told him that she would only be able to work 45 minutes.  He responded “no, never

mind.  If it’s this much of an issue, just forget it.”  She testified that was the only light

duty work she had been offered and that she was not aware that she had been

terminated until she was told by the adjuster.  After learning she had been

terminated, she applied and was awarded unemployment benefits. 

She testified that her ankle was still swollen and that she has to use crutches

at times to walk. She explained that it is still blue and continues to swell up and

hurts after standing for long periods of time.  

On cross-examination, she testified that she told the unemployment office

that she was able to work in a job where she could sit but could not perform the

previous job as a result of the injury to her ankle.  She testified that she has been

looking for another job but has been unsuccessful at finding a job that she can sit

all day.  She had prior experience at Sam’s in working in the claims department

where she primarily sat at a desk.  She did not know why she had been terminated

but was told by the lady at Liberty Mutual that she was terminated because she

wouldn’t take the light duty offered to her.  She testified that she is currently under
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Dr. Gordon’s care and that he is working with the insurance company to set up an

MRI. 

Medical records reflect that Bailey sought medical treatment at Concentra

Health Center on May 22, 2008, after hurting her left ankle when she fell as she was

reading a meter.  X-rays revealed no fracture or dislocation.  She was diagnosed

with ankle sprain with ankle and foot pain.  She was treated conservatively with

prescriptions, crutches, ankle brace, and referred for physical therapy.  On May 27,

2008, she returned for a follow-up evaluation.  She reported that she was still using

crutches and unable to bear full weight, but the swelling was improving.  She was

placed on sedentary work restrictions.  She returned on June 2, 2008, for follow-up.

Notes reflect that the swelling was down, with improved weight bearing and motion,

but remained with some discoloration.  On June 6, 2008, she returned for follow-up.

It was noted that she had not been working and was still using crutches.  Her

treatment plan contemplated that she should transition to full weight bearing by one

week and be released in two weeks.  On June 19, 2008, she returned for a follow-

up evaluation.  Notes reflect that she was not working because light duty was not

available.  It was noted that the pattern of symptoms were improving and that she

had physical therapy and felt better.  She was advised to continue her home

exercise program and modified activity without prolonged standing or walking.  On

June 27, 2008, she returned for a follow-up visit with Dr. Adametz.  He ordered an

MRI of the left ankle.  On July 3, 2008, she underwent the MRI.  The MRI revealed

1.  MR features an acute inversion injury resulting in complete to high-
grade rupture of the anterior talofibular ligament and mild sprain of the
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calcaneofibular and posterior talofibular ligaments.  Partial tear of the
deep deltoid ligament complex at the level of medial malleolus.

2.  Nondisplaced posterior talar dome osteochondral injury with
extensive marrow edema.  Bone bruise in the head and neck of the
talus, medial malleolus and the lateral malleolus.  

On July 16, 2008, she was released to return to work with restrictions

consisting of “No prolonged standing and/or walking longer than 30 min. Should be

sitting 50% of the time.”  Dr. Carle further noted that she reached maximum medical

improvement as of July 30, 2008.

On August 8, 2008, the claimant was referred by Dr. Adametz to Dr. Eric

Gordon, an orthopedic specialist.  She was assessed with an inversion type ankle

injury.  He noted that her treatment had been appropriate but that she was still

having symptoms.  He recommended additional physical therapy, continued use of

the brace, and prescription pain medication.  She returned for a follow-up evaluation

with Dr. Gordon on September 12, 2008.  His notes reflect that she went back for

additional therapy but did not feel that it was helpful.  She reported continued pain

and requested additional narcotic pain medication.  Dr. Gordon recommended that

she rest the ankle, avoid aggravating activities, and give the ankle more time to

heal.  He noted that if there was no improvement, he would consider an

intraarticular steroid injection or perform an arthroscopic evaluation.  He scheduled

her to return in six weeks for reassessment.   At her most recent visit, Dr. Gordon

recommended an MRI to determine the course of subsequent treatment.
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DISCUSSION

The claimant contends that she sustained a compensable left foot and ankle

injury on May 22, 2008.  The claimant contends that respondents have controverted

temporary total disability benefits.  The claimant contends that she is entitled to

temporary total disability benefits from the date of June 20, 2008, to a date yet to

be determined, while claimant was not provided modified duty at work per the

request of her treating physician.  If the claimant prevails on the temporary total

disability issue, claimant’s attorney is entitled to an attorney’s fee on any indemnity

benefits awarded.

The respondents contend that this claim was accepted and the medical

expenses have been paid.  The claimant was released to return to work on light

duty.  The employer has light duty available.  The claimant is not entitled to

temporary total disability benefits.

Additional Medical Treatment

The respondents have accepted the May 22, 2008, left foot and ankle injury

as compensable and paid medical expenses until June 20, 2008, the date she was

terminated from employment with the respondents.

On the other hand, claimant contends that she continues to be symptomatic

and could not perform her regular job duties after the May 22, 2008, injury.  The

records reflect that after the claimant was released to go back to work by Dr. Carle,

she continued to experience symptoms and was referred for treatment by Dr.

Adametz with Dr. Gordon.  Dr. Gordon recommended another MRI and possible
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epidural steroid injections, additional physical therapy, and surgical intervention as

a last resort.  Claimant relies on the medical records of Dr. Gordon to support her

claim that the recommended medical treatment, including the MRI, is reasonable

and necessary medical treatment and related to the work-related injury in May of

2008.

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).   Respondents are responsible only for medical services which

are causally related to the compensable injury. 

In the instant case, there is no dispute that the claimant’s injury was

compensable.  The evidence demonstrates that there is objective medical evidence

which established the current need for treatment.  Rather, what is disputed is

whether the recommended treatment is reasonable and necessary.  This is not a

case where the claimant must establish that the compensable injury was the “major

cause” of the need for the medical treatment in order to establish her right to

additional medical benefits and temporary total disability.  Farmland Ins. Co. v.

DuBois, 54 Ark. App. 141, 145, 923 S.W.2d 883, 885 (1996).  Instead, the

respondents must take the claimant as they found her and the proper determination

is whether there is sufficient evidence to establish that the compensable injury was



- 9 -Bailey - F805188

a factor in the need for further treatment.  Williams v. L& W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 183 (2004).   

In the instant case, the medical records of Dr. Adametz and Dr. Gordon

support the conclusion that the claimant remains in her healing period and is in

need of further treatment for the injury to her left foot and ankle in May of 2008.

This medical evidence is further substantiated by the testimony of the claimant.  The

claimant testified that she had no prior problems with her left foot and ankle and that

her condition had improved following the physical therapy.  I find that the claimant’s

immediate onset of symptoms after falling at work and her improvement after

conservative treatment are compelling evidence that the claimant’s need for

additional medical treatment is related to her work-related injury.  Based on the

clear weight of the medical evidence in this case from claimant’s treating physician,

I find that the additional medical treatment recommended by Dr. Gordon, including

the MRI, was reasonable and necessary and related to the compensable injury.

Additional Temporary Total Disability 

Claimant is contending that she is entitled to additional temporary total

disability benefits from June 20, 2008, to a date yet to be determined.  For a

scheduled injury, the claimant is entitled to temporary total benefits during the

healing period or until she returns to work, whichever occurs first.  Wheeler Constr.

Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period is

defined as that period for healing the injury, which continues until claimant is as far

restored as the permanent nature of the injury will allow.  Nix v. Wilson World Hotel,
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46 Ark. App. 303, 879 S.W.2d 459 (1994).  If the underlying condition causing the

disability has become more stable and if nothing further in the way of treatment will

improve that condition, the healing period has ended.  Id.  Whether or not an

employee’s healing period has ended is a question of fact for the Commission.

Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).

The evidence demonstrates that the claimant was released to return to light

duty work with no prolonged standing or walking, but was not able to return to work

due the unavailability of light duty work.  The evidence demonstrates that the

claimant has remained off work as of the date of the hearing.   The respondent

contends that light duty work has been available to the claimant.  However, there

is no evidence that after the claimant was released to a job that did not require

prolonged standing or walking, that she was ever offered a job by the respondents.

The only evidence offered was the testimony of the claimant that she was only

offered temporary work for one afternoon that was not within her restrictions.  The

respondent did not offer any witnesses or rebuttal evidence to establish that they

contacted the claimant and offered a job within her restrictions.  Because she was

never offered a light duty job, I find that there is no evidence that the claimant

unjustifiably refused employment suitable to her capacity.  Barnette v. Allen Canning

Company, 49 Ark. App. 61, 896 SW.2d 444 (1995).  The evidence further

demonstrates that the claimant is still undergoing treatment with Dr. Gordon.

Therefore, I find that the claimant is entitled to temporary total disability benefits

from June 20, 2008, until a date yet to be determined.



- 11 -Bailey - F805188

Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that respondents have

fully controverted payment of all additional medical and temporary total disability

benefits from June 20, 2008, until a date yet to be determined.  Claimant’s attorney

is entitled to a statutory attorney’s fee on the additional temporary total disability

benefits awarded herein.

     FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on May 22, 2008,

when the claimant sustained a compensable injury to her left lower

extremity.

3. The claimant’s average weekly wage was $360.00, which would

entitle her to compensation rates of $240.00 for temporary total

disability benefits and $180.00 for permanent partial disability

benefits.

4. Claimant has proven by a preponderance of the evidence that her

need for additional medical treatment from Dr. Gordon, including the

recommended MRI, is reasonable and necessary and causally related

to her compensable work-related injury on May 22, 2008.

5. Claimant has proven by a preponderance of the evidence that she is

entitled to temporary total disability benefits from June 20, 2008, until
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a date yet to be determined, since she has not been offered a light

duty job and continues under the medical care of Dr. Gordon.  The

claimant has collected some unemployment benefits at the rate of

$151.00 per week.  Pursuant to A.C.A. § 11-9-506, the temporary

total disability benefits awarded herein shall be payable to the

claimant with respect to any week for which she receives

unemployment benefits only to the extent that the temporary total

disability otherwise payable exceeds the unemployment benefits.

6. The respondents have fully controverted claimant’s entitlement to

additional temporary total disability benefits.  Claimant is entitled to a

twenty-five percent (25%) statutory attorney’s fee on the indemnity

benefits awarded herein, one-half to be paid by the respondents and

one-half to be withheld from the claimant’s award of benefits.

AWARD

The respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein. 

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


