
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F607026

HERBERT AYERS, Employee  CLAIMANT

TYSON POULTRY, INC., Self-Insured Employer  RESPONDENT #1

SECOND INJURY FUND, Carrier RESPONDENT #2

OPINION FILED DECEMBER 17, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas,
although not present at hearing.

Respondent #2 represented by DAVID SIMMONS, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 18, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on September 23, 2009,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinion of June 16, 2008 is final and res judicata.

3.   The claimant sustained compensable injuries on May 16, 2002 and May 6,

2006.

4.   Respondent #1 has accepted and paid permanent partial disability benefits

based upon an 8% rating.

5.   The claimant’s healing period for his May 6, 2006 injury ended on July 11, 2006.
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6.   The Second Injury Fund has accepted and is paying permanent partial disability

benefits based upon 15% wage loss.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent partial disability in excess of the 15%

accepted by the Second Injury Fund.

The claimant contends he is entitled to permanent partial disability in excess of the

15% accepted by the Second Injury Fund.

Respondent #1, Tyson Poultry, Inc., is excused from participating in the hearing.

Respondent #2, Second Injury Fund, contends that claimant is not entitled to

permanent partial disability in excess of the 15% they have accepted.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 23, 2009, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is permanently totally disabled as a result of his compensable injury.

3.   Respondent #2 has controverted claimant’s entitlement to permanent total

disability benefits.   

FACTUAL BACKGROUND

The claimant is a 59-year-old man who completed the eleventh grade.  At the time
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of his most recent injury the claimant was working for the respondent in its Green Forest

processing plant.  At a prior hearing on this claim the claimant testified that in either 2000

or 2001 he was working in the respondent’s quality assurance department when he injured

his back as a result of lifting a box.  Claimant reported that injury to the respondent and he

was provided with medical treatment which primarily consisted of medication.  Claimant

apparently did not miss any work as a result of that injury.

Claimant also previously testified that he suffered a second injury to his low back

in May 2002 while working on the respondent’s shipping dock.  Claimant testified that

medical treatment was again provided by respondent and his primary care was provided

by Dr. Vowell.  Dr. Vowell treated claimant conservatively and ordered x-rays and an MRI

scan which revealed various degenerative changes and congenital defects.  As a result

of that injury the claimant was assigned a permanent lifting restriction of 20 pounds.

After the May 2002 injury claimant continued to be evaluated and treated for low

back pain.  Claimant was treated conservatively with medication primarily by Dr. Spann,

his family physician.  Claimant was seen by Dr. Spann on April 11, 2006 for a refill of

medication for his chronic low back pain, less than one month before his most recent injury

on May 6, 2006.

A prior hearing was conducted on this claim on May 21, 2008, and an opinion filed

June 16, 2008 finding that claimant had met his burden of proving by a preponderance of

the evidence that he suffered a compensable injury to his lumbar spine while working for

respondent on May 6, 2006.  That opinion was not appealed and the parties have

stipulated that it is final and res judicata.  

Claimant testified that on May 6, 2006, he slipped and fell in a hallway at the

respondent’s plant injuring his low back and hip.  After reporting the injury claimant was

sent to Dr. Ledbetter for medical treatment.  Dr. Ledbetter ordered x-rays which revealed

degenerative disc disease and he prescribed medication and physical therapy.  When
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claimant’s condition did not improve, Dr. Ledbetter referred claimant to Dr. Danks,

neurosurgeon, for an evaluation.  

Claimant’s initial evaluation with Dr. Danks occurred on June 13, 2006.  In his

report, Dr. Danks indicated that plain films revealed degenerative changes at the L3-4

level.  He diagnosed claimant’s condition as degenerative disc disease which resulted in

lumbago and ordered an MRI scan.  Following the MRI scan claimant was evaluated by

Dr. Danks on June 23, 2006, and Dr. Danks indicated that the MRI scan revealed

degenerative changes at several levels and osteophytes at L3-4 and L4-5.  Dr. Danks

indicated that surgery would not correct the claimant’s chronic pain and he recommended

epidural steroid injections which the claimant declined.  Dr. Danks indicated that he did not

expect claimant’s back pain to improve significantly.

Even though the claimant was receiving medical treatment from Dr. Danks, he also

continued to be evaluated by Dr. Spann.  In fact, claimant filed for and received a change

of physician order approving Dr. Spann as his authorized treating physician.  Dr. Spann

has continued to treat the claimant with medication.

In addition, claimant was also evaluated by Dr. Knox, neurosurgeon, on December

19, 2006.  Dr. Knox recommended that the claimant undergo a lumbar myelography.  In

a report dated March 22, 2007, Dr. Knox indicated that after reviewing the results of the

myelogram he informed claimant that surgical options did exist, but that it would not be a

simple decompression.  Instead, Dr. Knox indicated that he would favor a decompression

in conjunction with a fusion and reduction of the degenerative scoliotic pathology, with a

pedicle fixation and PLIF spacer implant at L3, L4, and L5.  Dr. Knox indicated that

hopefully they would be able to get claimant back to gainful employment at light duty work.

Claimant eventually decided to pursue treatment recommended by Dr. Spann as

opposed to the surgery recommended by Dr. Knox.  In a report dated September 20, 2007,

Dr. Knox noted that claimant had elected not to undergo surgery and he assigned claimant
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a permanent physical impairment rating in an amount equal to 8% to the body as a whole

for his most recent injury.

Following the assignment of the impairment rating by Dr. Knox, respondent

accepted liability for permanent partial disability benefits in an amount equal to 8% to the

body as a whole.  In addition, based upon the claimant’s prior pre-existing back conditions

and his most recent injury, the Second Injury Fund likewise accepted liability for permanent

partial disability benefits in an amount equal to 15% to the body as a whole.  Claimant has

filed this claim contending that he is entitled to permanent disability benefits in excess of

the 15% accepted by the Second Injury Fund.

ADJUDICATION

Claimant contends that he is entitled to permanent disability benefits in excess of

the 15% previously accepted by the Second Injury Fund.  In fact, it is claimant’s contention

that he is permanently totally disabled as a result of his compensable injury.  Permanent

total disability is defined by A.C.A. §11-9-519(e)(1) as the inability because of a

compensable injury to earn any meaningful wages in the same or other employment.  After

reviewing the evidence in this case impartially, I find that claimant has met his burden of

proving by a preponderance of the evidence that he is permanently totally disabled.

A.C.A. §11-9-522(b)(1) states that in considering claims for permanent disability in

excess of the permanent physical impairment the Commission may take into account

various factors.  These factors include the percentage of permanent physical impairment

itself, as well as the claimant’s age, education, work experience, and all other matters

reasonably expected to affect their future earning capacity.  Here, the claimant is a 59-

year-old man who attended high school and made excellent grades.  Claimant’s post-high

school training includes some vo-tech classes and seminars he attended while working for

an oil company.  Claimant also testified that he can read and write.  Claimant’s prior job
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duties have included work which is primarily physical in nature.  The claimant has worked

on drilling rigs as a roughneck and as a driller.  Claimant has also worked for an oil

production company as a roustabout.  It was while working for the oil production company

that claimant attended vo-tech classes and was certified in diesel engine repair and small

engine repair.  Claimant testified that he never performed any diesel repair, but did

perform some small engine repair.  Claimant also testified that he was previously

employed by a chemical company as a process operator.  Claimant’s job required him to

mix chemicals and work through all phases of chemical reactions to produce various

products.  Claimant eventually began working for the respondent as an over-the-road truck

driver in 1995 before going to work in the respondent’s Green Forest plant.  Claimant’s last

job with the respondent was on the shipping dock as a manifestor, inspecting product

before it was loaded onto trailers and then preparing a written manifest.

Based upon these factors alone, it would appear that claimant has transferrable job

skills which would allow him to perform work which was not physically demanding.

However, in this particular case, the most important relevant wage loss factors are the

opinions of claimant’s treating physicians.

As previously noted, claimant was evaluated by Dr. Danks, neurosurgeon.  On a

form dated June 23, 2006, Dr. Danks indicated that claimant had permanent restrictions

of no prolonged standing, pushing, pulling, repetitive bending, bending, squatting, and

climbing.  In addition, he also indicated that claimant could not lift more than 10 pounds.

As previously noted, claimant was also evaluated by another neurosurgeon, Dr.

Knox.  In a report dated March 8, 2007, Dr. Knox stated: “I believe him to be totally

disabled at this point.”

In a subsequent report, Dr. Knox indicated that hopefully claimant would be able to

return to gainful employment at light duty.  However, that was predicated upon the claimant

undergoing an extensive surgery which he has not pursued.
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Most importantly is the opinion of Dr. Spann, claimant’s primary treating physician.

On August 31, 2006, Dr. Spann completed a form indicating that claimant would be unable

to return to work permanently and noted that claimant could not work because of the

medication he required.  Dr. Spann further addressed this issue in a letter dated

September 25, 2006, in which he stated:

This man is now disabled after his fall, which was not 
the case before his fall.  He was working a full schedule,
with his chronic pain being treated effectively.  After his
fall, he can no longer work, because his requirements
for medication, and his tolerance of even 1-2 hours
of work make employment impossible.  (Emphasis added)

In short, claimant has an extensive history of chronic back pain which culminated

in his most recent injury.  Even as far back as June 2002, claimant had a 20-pound lifting

restriction permanently imposed upon him by Dr. Powell.  Most recently, following his June

2006 injury, Dr. Danks placed significant restrictions on the claimant’s ability to return to

work and Dr. Knox was of the opinion in March 2007 that claimant was totally disabled.

Furthermore, claimant’s primary treating physician, Dr. Spann, has stated that claimant is

totally disabled from working because of his chronic pain and his requirements for

medication.

Based upon the foregoing evidence, particularly the medical opinions of claimant’s

treating physicians, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is permanently totally disabled.  The Second Injury Fund has

controverted claimant’s entitlement to permanent total disability benefits.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is permanently totally disabled as a result of his compensable injury.  The Second Injury

Fund has controverted claimant’s entitlement to permanent total disability benefits.
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Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the Second Injury Fund

and one-half by the claimant.  

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

Respondent #1 is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $235.25.

IT IS SO ORDERED.

                                                                  
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


