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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F308154 & F310821

JOE A. AUSTIN, EMPLOYEE CLAIMANT

EATON CORPORATION,                                
EMPLOYER                                          RESPONDENT NO.1 
                                                 
OLD REPUBLIC INSURANCE, 
INSURANCE CARRIER                                RESPONDENT NO. 1 

SECOND INJURY FUND                               RESPONDENT NO. 2 
          
DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                                       RESPONDENT NO. 3

OPINION FILED JANUARY 14, 2009 

A hearing was held before Administrative Law Judge Chandra Hicks, 
on November 19, 2008, in Mountain Home, Baxter County, Arkansas.

The claimant was represented by The Honorable Frederick “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.      

Respondents #1 were represented by The Honorable William C. Frye,
Attorney at Law, North Little Rock, Arkansas.

Respondent #2 was represented by The Honorable Robert Roddy,
Attorney at Law, Little Rock, Arkansas.

Respondent #3 represented by The Honorable Christy King, Attorney
at Law, Little Rock, Arkansas.  Ms. King did not appear at the
hearing.  
   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on November 19,

2008, in Mountain Home,  Arkansas.  A prehearing telephone

conference was held in this matter on October 13, 2008.  A

prehearing order was entered on that same day.  This prehearing

order set forth the stipulations offered by the parties, their
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contentions, and the issues to be litigated.

     The following stipulations were submitted by the parties,

either pursuant to the prehearing order or at the start of 

the hearing, as the following stipulations are hereby accepted: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including May 22, 2003, and June 30, 2003.

3.  The claimant sustained a compensable injury on May 22,

2003, in the form of an external head injury.

4.  This claim was handled as a medical claim only.

5.  All other benefits have been controverted.

6.  Claimant’s compensation rates are $440.00 for temporary

total disability, and $330.00 for permanent partial disability.

By agreement of the parties, the following issues were

litigated at the hearing:

1.  Constitutional challenge.  The claimant withdrew this

issue at the time of the hearing.

2.  Compensability of the claimant’s alleged bilateral carpal

tunnel syndrome injury.

     3.  Whether the claimant is entitled to a permanent partial

impairment rating.  

4.  Claimant’s entitlement to permanent and total disability.

5.  Past due indemnity benefits from August 22, 2003 until the
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time he was diagnosed by Dr. Smith, which occurred on August 5,

2004. 

6.  Reasonable and necessary medical treatment.

7.  Second Injury Fund liability.

8.  Whether there is an offset under Ark. Code Ann. §11-9-411.

9.  Controverted attorney’s fee.

The parties’ contentions are set out in their responses to the

Prehearing Questionnaire and are hereby incorporated by reference.

The parties also made additional contentions during the hearing,

these are set out in the hearing transcript, as these are hereby

incorporated herein by reference. 

 The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of October 13, 2008, and the

parties’ Responses to the Prehearing Questionnaire, as these have

been marked as Commission’s Exhibit No. 1.  Dr. Gary Souheaver’s

December 19, 2006 deposition has been marked as Respondents’ No. 1,

Exhibit No. 1.  Dr. Vann Smith’s November 27, 2006 deposition has

been marked as Respondents’ No. l, Exhibit No. 2.  Respondents No.

1's Non-Medical Packet has been marked as Respondents’ No. 1,

Exhibit No. 3.  The Medical Packet has been marked as Joint 

Exhibit No. 1.          

     The following witnesses testified at the hearing: Betty 

Austin, Kathy Archangel, Wendy Prater, Joe Allen Austin, and the

claimant.
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                          DISCUSSION

       During the hearing, the claimant’s wife, Betty Austin, gave 

testimony.  Mrs. Austin testified that she and the claimant have

been married for thirty-nine years.  According to Mrs. Austin, the

claimant has worked in industrial maintenance all of his life.

Also, while in the Air Force he work in the area of industrial

maintenance.

     She testified that prior to going to work for the respondent,

the claimant was a very outgoing, loving person and did not have a

problem addressing people or socializing.  Mrs. Austin also

testified that the claimant could fix anything and never missed

work because of illness or health problems.

     Mrs. Austin testified that after the accident, the claimant

began having problems at work and has been unable to comprehend and

function.  Specifically, she testified that he was unable to find

places when sent someplace by his supervisor.  He also expressed

concerns of not knowing what to do once at his machine at work.

She also testified that he angers easily and suffers from

depression on a daily basis.  Mrs. Austin also essentially

testified that she has to supervise the taking of his medication

due to poor memory.              

      She further testified that the claimant is unable to tolerate

noise and excitement, as he isolates himself from family and even

his grandchildren.  According to Mrs. Austin, these changes in the
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claimant started to take place about a couple of months after the

May 22, 2003 incident of him being struck in the head.

     Mrs. Austin testified that the claimant is very dependent on

her and rarely leaves the house.  She also testified that he sleeps

a lot when depressed, which occurs almost on a daily basis.

     She testified that the claimant has had surgery on his 

wrists.  Mrs. Austin denied any trouble with the claimant’s hands

as of the date of the hearing, because the surgery took care of

this.  Mrs. Austin testified that the claimant is unable to work

due to his head injury.  According to Mrs. Austin the claimant can

remember long term things that happened ten to fifteen years ago,

but has problems remembering conversations that took place the

prior day.

     Mrs. Austin testified that the claimant attempted to go back

to work at Eaton’s after the accident but was unable to do so due

to him not being able to think problems through on the machine and

he had problems locating it.  She further testified that the

claimant worked from approximately May 22nd until August 22nd.

According to Mrs. Austin, the claimant was already on short-term

disability when he had the surgeries for the carpal tunnel.  She

testified essentially that these surgeries were paid for through

the insurance company and they paid the out-of-pocket balance. 

     On cross examination, Mrs. Austin admitted that prior to 

moving to Mountain Home, they lived in Jonesboro and the claimant
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worked for ASU, and after that the claimant worked for a company

called Horizon for a about a year.  She agreed that the claimant

was admitted to the hospital due to stress from this job, as it

required a lot of travel.  According to Mrs. Austin, the claimant

eventually had to quit this job due to stress.  

     Mrs. Austin testified that the claimant has bicuspid aorta

valve, and was born with it, which is a deformed valve.  She agreed

that in 1999, his family doctor, Dr. Lawrence prescribed Wellbutrin

as an aid for the claimant to quit smoking.  She recalled the

claimant having to go back to see Dr. Lawrence in 1999 for being

lightheaded and having heart palpations.

    She agreed that the claimant had to take a lot of pain

medicines for his back, as he has had back problems for years,

although he has always been able to work.   Mrs. Austin denied that

the claimant was having problems with his back before 2003 or any

arthritic problems, nor did she remember him seeing Dr. Lawrence in

March of 2002 for increasing arthritis in his hips and back.  She

later recalled this and agreed that the claimant has arthritis in

his hands and back.  Although she recalled the claimant having back

problems, pain in his hips down into his legs in April of 2000, for

which he kept going back to the doctor, she did not recall him

having any numbness in his hands before 2003 or problems with

gripping his tools in 2000.

     Mrs. Austin agreed that in May of 2000, the claimant worked
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for ASU.  She finally recalled that the claimant complained of his

hands waking him up at night.  However, she was not aware that Dr.

Lawrence felt the claimant had carpal tunnel back in 2000.  

Although Mrs. Austin did not remember the claimant having problems

with arthritis in his back in July of 2000, but she did recall him

having problems with bronchitis and being tested for Legionnaires’

disease because he was working at ASU at the time and an employee

had tested positive for it.  She also recalled that in 2001, the

claimant began to develop shortness of breath.  

     According to Mrs. Austin, although the claimant had smoked a

pack of cigarettes a day, as of the date of the hearing he had been

quit for six months.  She further agreed that the claimant had

drank six to eight beers a day, he has quit drinking since 2004.

However, Mrs. Austin testified that for 20 years of their marriage,

the claimant did drink six to eight beers a day.  She also

testified that there had been an asbestos exposure the claimant had

been concerned about because they had torn down a lot of ceiling

and things on campus where it had been found.

     She essentially agreed that at the point in 2001, the  

claimant had been taking Vioxx for the arthritis in his hands.  She

also agreed that he had low back, hip and leg pain.  Although she

denied that the claimant was having pain every day with those types

of problems, she admitted that certain job at work would aggravate

it.
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     Mrs. Austin specifically testified:

Q.  Then he also had the chronic obstructive 
     pulmonary disease and he had the heart problems.

A.  Well, he was having problems breathing.  The doctor,
I don’t remember if he diagnosed him with COPD or not but
the heart, he didn’t have a heart problem.

Q.  Well, do you remember him going to St. Bernard’s
     where he was taken to the hospital for heart palpations 
     and he had taken a nitroglycerine and it had relieved 
     his problems?  Do you remember him having to take nitro 
     because of his heart?

A.  Yes, sir.  When they diagnosed him with the aortic 
     valve, the cardiologist gave him those because she 
     thought that if he had problems, you know, I just can’t
     recall exactly what it was but he did take those 
     occasionally but when he was admitted to the hospital
     they didn’t find any kind of heart condition.  They told 
     us that it was, it was just the stress he was under.

Q.  So he developed symptoms, developed physical
     symptoms when he had stress?

A.  Yes, sir.  And that particular job at that time 
     with Horizon caused that.

Q.  Do you remember him going back to Dr. Rhame in
     April of 2002 because of anxiety and depression?

A.  No, sir, I don’t recall.

                               ***

Q.  This is one of the doctors that you would take him
to, Dr. Rhame, isn’t it?

A.  Uh-huh.

Q.  Do I not have outlined here that he’s on anxiety and
depression and will be on Welbutrin [sic] because of
depression?

A.  Well I don’t recall that, I’m sorry.  I don’t know
why he put it in his notes because I don’t recall that.
He was on Welbutrin [sic].  Dr. Lawrence put him on that
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to help him quit smoking.

Q.  So you didn’t know about the depression and anxiety?

A.  No, sir, I don’t recall that.

Q.  You didn’t know about all the stress he was under?

A.  Well I knew about the stress, yes, sir.

Q.  What kind of effect did the stress have on him?

A.  Well the stress was just from that job he had so much
responsibilities, you know, traveling the way he had to
travel with that job --

Q.  I understand.  What kind of effects did it have
     on him?

A.  Well, I can’t recall.  I’m sorry.  I just can’t
     recall what symptoms he was complaining about other than
     the time he ended up at the hospital.  I’m sorry.  I just
     can’t recall.

     Although she could not recall exactly when the claimant 

began having hand numbness, as best as she could recall, it started

after the wrench incident when he attempted to return to work after

the accident.  According to Mrs. Austin, the claimant was

recovering from the carpal tunnel in September of 2003.  She

further testified that the claimant was on short term disability

and filed for Social Security disability after August 22nd.  

     Mrs. Austin admitted in August of 2003, the claimant was 

having short-term memory problems.  However, she testified: 

Q.  It says, review of symptoms still possible for 
     shortness of breath, night sweats, extremity weakness, 
     numbness, tingling and swelling of the joints.  A lot of 
     that was stuff that’s been going on for years with your 
     husband, isn’t it?
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A.  Yes, sir.

     She agreed that one of the surgeries Dr. Oliver performed on

his thumb was for arthritis.  Although Mrs. Austin would not agree

that the claimant had anxiety attacks in the past, she admitted

that he experienced one incident while working at Horizon.       

   Mrs. Austin agreed that the claimant had been knocked

unconscious at the age of fifteen during a fight and knocked

unconscious for an hour at the age of nineteen during a motorcycle

accident.  She essentially agreed that since 2007, the claimant has

been involved in a motor vehicle accident wherein he injured his

right knee and back.  Mrs. Austin further agreed that in September

2008 the claimant saw Dr. Cheney for an accident when his head was

run over by a boat trailer.  She testified:

Q.  Then in September of 2008, he went back to Dr. Cheney
when his head was run over by a boat trailer.  Tell me
about that.

A.  Yes, sir.  Well that was an accident that he had, we
were trying to put our fishing boat, we were going to go
fishing one afternoon and we had the boat in the water
and I was holding it and Joe was parking the trailer.
And he had it chalked and then when he got in the truck
to pull away from it, he put the truck in reverse instead
of forward and bumped the trailer and it started rolling
downhill.  And instead of him letting it go he tried to
catch it and it ran over him.  It caught him under it and
ran over him.

Q.  He had a back [sic] eye, neck injury and what part of
his head did it run over?

A.  It didn’t run over his head.  He bumped his head.

Q.  To the point that he had a black eye?
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A.  Yes, sir, he had a black eye.  It dragged him on the
pavement, you know, for several feet.  So I’m not sure
exactly what he hit other than being dragged on the
pavement, you know.  But that was one instance where I
might share that Joe’s thinking process is not clear
because of him putting the truck in reverse.  He wouldn’t
have done that if he was thinking clearly, you know.

     She was unaware that the claimant had indicated to Dr. Smith

that the brain damage was related to the accidents that he had at

ages fifteen and nineteen.  Mrs. Austin agreed that she was aware

of the claimant’s liver problems.  

     Upon further cross examination by respondent no. 2, 

Mrs. Austin agreed that the claimant’s drinking caused his fatty

liver disease.  She agreed that the claimant worked continuously

from the time they met until 2003.  Mrs. Austin testified that the

claimant drew both short-term and long-term disability and then he

filed for Social Security benefits.  According to Mrs. Austin, the

claimant worked for ASU for fourteen years.  She agreed that the

claimant left ASU for a better-paying job.

     On redirect examination, Mrs. Austin agreed that the 

claimant’s primary care physician has been Dr. Max Cheney since

they moved to Mountain Home.  She admitted that the claimant was

disoriented after the car accident.

     Mrs. Austin admitted on recross examination that the 

claimant’s 2007 motor vehicle accident resulted as a result of him

being rear-ended.  She also admitted that the claimant is making a

claim for this accident and claiming a head injury.  Mrs. Austin



12

agreed that part of the reason they went to see Dr. Smith was so a

determination could be made as to what brain damage was done by the

car accident.                          

   She agreed that the claimant was driving during the ‘07

accident.  Mrs. Austin denied that the claimant had problems after

the ‘08 boat accident with disorientation or confusion.  

      Mrs. Austin’s friend, Cathleen Ann Archangel testified during

the hearing, as they both are employed at Baxter Regional Center.

Ms. Archangel has been a registered nurse twenty-three years.  She

admitted she has not seen the claimant in a clinical capacity, only

as friend.  Ms. Archangel testified that she has observed that the

claimant is very dependent on his wife for everyday life functions.

She testified that he calls frequently to get directions from her,

has difficulty expressing himself, as he has a pronounced stutter.

According to Ms. Archangel, the claimant calls his wife multiple

times a day and sometimes he cannot remember why he called.      

     She testified that the claimant volunteered for awhile with

them at their diabetes wellness group.  Although the claimant was

very personable and very good at putting people at ease, he was

unable to do the paperwork or filing or anything of that nature. 

She admitted that the claimant volunteered only four or five times

and he has not done so in about a year.

     On cross examination, Ms. Archangel testified that she did 

not know the claimant prior to the 2003 accident.



13

     Wendy Dawn Prater, the claimant’s daughter, testified during

the hearing.  She testified that since the May 2003 incident, the

claimant has been withdrawn and no longer likes crowds.  According

to Ms. Prater, the claimant has problems remembering things.     

     The claimant’s son, Joe Allen Austin, testified during the 

hearing.  He essentially testified that since the claimant’s May

2003 injury, he isolates himself and gets very nervous around his

children.  

     The claimant gave testimony during the hearing.  He agreed

that he worked for Eaton as a maintenance tech.  According to the

claimant, the May 22, 2003 incident occurred when a wrench that he

was pulling came loose and hit him the head.  

     According to the claimant, when he attempted to go back to 

work after the accident, he had problems with the work orders and

difficulty finding his machine.  He agreed that he has problems

concentrating and focusing for very long.  The claimant testified

that he is unable to fix anything anymore.  He also testified that

he gets nervous around crowds of people and kind of confused.    

     On cross examination, the claimant agreed that he quit the 

job at Horizon due to stress.  He essentially admitted that when he

filed for Social Security disability, he listed his heart, lungs,

arthritis, back and hands as conditions for his disability.  The

claimant agreed that he got into a fight when he was younger and

was knocked out.  He also agreed that he was involved in a
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motorcycle accident where he was knocked unconscious for an hour.

The claimant admitted to being reared-ended and the accident with

the boat.  

    Upon further cross-examination by respondent no. 1, the 

claimant admitted that he has a valid driver’s license.

     Dr. Gary Souheaver’s deposition was taken on December 19 2006.

He is a neuropsychologist.  He agreed that on September 14, 2005,

he evaluated the claimant.  According to Dr. Souheaver, he

administered the following tests:

A.  We administered the Wechsler Abbreviated Scale of
Intelligence; the Wechsler Memory Scale, Third Edition,
the abbreviated form, as well as some effort and
motivation tests; a reading comprehension test called the
Ohio Literacy Test; the Controlled Oral Work Association
Test, and the Halstead-Reitan Battery, which is composed
of several components, about 50 different subtests; the
MMPI, Second Edition.  Those were the formal procedures
that we administered.  We then subjected the date to some
normative comparisons that are published by the
Psychological Assessment Resources in Orlando, 2004.  And
we also used the Reitan-Wolfson General Neuro- 

     psychological Deficit Scale in order to generate some 
     understanding of the current data along with those of 
     Dr. Smith.

     He agreed that Dr. Smith ran some test on the claimant which

he did run.  According to Dr. Souheaver, Dr. Smith gave the

Wechsler Adult Intelligence Scale Revised Version and he gave the

WASI version.  He testified that the WAIS-R is an older IQ test and

the WASI is an abbreviated newer test.  However, Dr. Souheaver

testified that they are published by the same corporation, Psych

Corporation, and are standardized intellectual increments.  He
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testified that the reason he used the abbreviated form was due to

the time factors, as the claimant was performing quite slowly.

Therefore, the abbreviated form was used on both the Wechsler IQ

and the Wechsler Memory test.               

    Dr. Souheaver testified that he was able to complete the

Halstead battery in common with those of Dr. Smith.  However, Dr.

Smith administered one effort test called the Rey 15-Item Test,

which he did not administer because he does not administer that

test.  He testified that he does not administer this test because

it is quite specific.  According to Dr. Souheaver, a lot of

patients who would otherwise fail the effort test will pass this

test.  Therefore, he used two tests that have much better 

sensitivity, as well as good specificity.  

     Dr. Souheaver testified:

A.  Well, the research, for one, on these two tests, the
Green’s WMT and the TOMM is quite extensive.  And the Rey
15-Item test is an older test with very little limited
research.  But the research that does exist very clearly
demonstrates that patients who are not putting forth a
good effort will very commonly pass that test.  However,
if you do fail the Rey 15, it’s very specific to people
who are not putting forth good effort, and that’s the
problem with it.  Now, the other two, however, have very
good sensitivity with respect to the initial recognition
of individuals who aren’t motivated to do well, or for
whatever reason, aren’t giving us valid data.

Q.  Okay.  And that’s why you picked those two tests to
run, is that correct?

A.  Yeah, they’re just far superior to the Rey in terms
of sensitivity - -

Q.  Okay.
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A.  - - test sensitivity.

Q.  I noticed that he did not do an MMPI-2.  Well, why do
you run an MMPI-2?

A.  Well, I can’t speak for Dr. Smith, but we use the
MMPI as a part of our standard battery.  It’s an
objective personality assessment of the individual’s
emotional state on the date - -
     
                     ***

Q.  Does it also have validity scales on it?

A.  It does.  It has a different type of validity scale.
It attempts to assess whether or not an individual is
exaggerating emotional behavioral or psychiatric
difficulties, whereas the others are designed to assess
validity of cognitive and memory functions. 

He agreed that from a neuropsychological standpoint it

concerns him that the claimant suffered a traumatic brain injury at

fifteen or sixteen and then at age nineteen, as he was knocked

unconscious for an hour as a result of a motorcycle accident.    

According to Dr. Souheaver, as a function of taking a history, he

needs to know whether the brain has been insulted and, if so, to

what extent, and of course having a prior head injury orders poorly

for additional head injuries in terms of recovery.  

     Dr. Souheaver essentially testified that chronic obstructive

pulmonary disease is significant as far as brain functioning from

a neuropsych standpoint, with respect to the delivery of oxygen and

glucose.  According to Dr. Souheaver, if there is a disruption of

either of those very basic components, the brain simply, or the

nervous system in general is simply not going to work correctly.
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He also testified that other diseases such as high blood pressure

and more commonly diabetes have really impairing effects on brain

function.  Dr. Souheaver also testified that chronic alcohol abuse

can have a permanent effect on brain function. He testified that

drinking six to eight beers a day could impair secondarily the

brain function.  Dr. Souheaver agreed most assuredly that fatty

liver disease could also be a secondary factor that would impair

brain function.

     According to Dr. Souheaver, his review of the claimant’s CT

brain scan of May 24, 2003 was normal.  However, the MRI of the

brain about a month later was abnormal, as it indicated that the

claimant had some small vessel vascular disease in the white

matter.  He testified that a common cause of such finding has to do

with vascular disease.  Dr. Souheaver further noted that in fact,

the radiologist identified ischemic or vascular changes.  He agreed

that such changes would not be related to the trauma of the

claimant being hit with a wrench unless he had a subdural hematoma

or something of the nature.                             

     Dr. Souheaver testified that the recovery time for somene 

with a head trauma such as with the claimant, they start to recover

almost instantly.  That the recovery period is very rapid for the

fist three to six months, almost daily, hourly even, as there is

continued recovery up to twelve to eighteen months.  He testified

that you would not expect a deterioration because if the person
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survives he is going to get better no matter what.       

     He testified:

Q.  After doing your testing, what was your assessment of
Mr. Austin as far as what was causing his problems and
the diagnosis of traumatic brain injury?

A.  The data set in this case were complicated, because
we had an individual who was not putting forth, in my
opinion, not putting forth a sustained effort that would
allow me to have much confidence in the test results.
That is, there was a failure on this individual’s part to
give us sufficiently valid data, and we had, in my
opinion, a very strong likelihood of a response bias
while he was taking the test.  That notwithstanding - -

Q.  What do you mean by a response bias for us laymen?

A.  That indicates - - what I’m attempting to indicate in
my report is that the individual was attempting to
amplify or to highlight the negative aspects of his
symptoms and to attribute them to cognitive and/or other
problems, but for which there is not objective data.
Given that bias then, it would be difficult to interpret
the scores.  But certainly on the face of it, the
patterns we’ve been talking about earlier does not fit a
trauma case, certainly one of the duration of
unconsciousness as documented her of approximately one
hour or less, although the patient said that he had been
confused of dazed or about, I think, five hours.  So my
bottom line is that these test results, given that we had
probably a high degree of unreliable data, are reflecting
factors that would be much more parsimoniously and
accurately attributed to a vascular disease, to his lung
disorder, to orthopedic problems, especially the carpal
tunnel motor findings, even to medication effects.  And,
of course, we have the very abnormal MMPI, which
reflected extremely high levels of emotional distress.
So it would be extremely unusual to find these kinds of
impaired scores on these tests for such a very mild head
injury as is documented in this case.

     Dr. Vann Smith’s deposition was taken on November 27, 2006.

He is a neuropsychologist in north central Arkansas.  He agreed to

having seen the claimant.  Dr. Smith admitted that a CT scan of the



19

claimant’s brain was normal.

    He admitted that he was aware that the claimant had a head

injury at fifteen or sixteen and a second head injury secondary to

a motorcycle accident.  Dr. Smith admitted to having run a battery

of tests on the claimant, which included the Wechsler, the IQ test.

and a cluster of tests collectively referred to as the Halstead-

Reitan Neuropsych Battery for Adults.  

     Dr. Smith agreed that the claimant suffered a contusion, 

which is a bruise.  However, based on a reasonable degree of

medical certainty, from a neuropsychological standpoint, he

essentially testified that he felt that the trauma that the

claimant sustained in May 2003 was the straw that broke the camel’s

back in term of his disability from that point to this, which

brought all of the comorbidities to focus.   

     A review of the medical evidence of record shows that the

claimant was seen by Dr. Robert Lawrence on May 18, 2000 due to 

complaints of pain in the lower back and hips, which were

worsening.  Also at that time the claimant complained of some

numbness in the hands lately that was waking him up at night.

      The claimant was seen on May 27, 2003 due to a wrench having

slipped and hit the claimant in the head.  The claimant was

assessed with  “head trauma-concussion c LOC- post concussion

syndrome.”  He was continued on his current medications and placed

on light duty.  Also, an MRI of the head was ordered.
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     The claimant underwent a CT scan of the head on May 24, 2003

with the impression: “Unremarkable cranial CT scan.”

      On June 13, 2003 an MRI of the head with and without contrast

was done with the following results: “1. Essentially unremarkable

cranial MRI.  Very minimal small-vessel changes. 2.  No 

hemmorrhage, mass, or abnormal gadolinium enhancement.”

      Nerve conduction studies of the claimant’s upper extremities

were performed on July 22, 2003.  These studies were consistent

with bilateral carpal tunnel syndrome with the right side being

more involved than the left. 

     Dr. Todd Oliver reported the following on August 5, 2003:

     ASSESSMENT: 
   On the right side, he has a combination of cubital tunnel

syndrome and carpal tunnel syndrome.  He has been wearing
night splints which were prescribed by Dr. Williams which
have unfortunately stopped giving him relief.  In regards
to the left, he has a combination of carpal tunnel
syndrome and thumb carpometacarpal degenerative joint
disease.  He has been treated for this arthritis in the
past without success.   This is fairly advanced disease.
 
RECOMMENDATION:
At this point, I think his best treatment, if he desires
long-term relief, would be a thumb CMC sling arthroplasty
with associated carpal tunnel release on the left.  On
the right, he would most likely benefits from carpal
tunnel release and cubital tunnel release.  He will give
us a call and let us know how he would like to do.     
    

     On August 22, 2003, the claimant underwent right open carpal

tunnel release with Dr. Oliver.  The claimant underwent left open

carpal tunnel release with Dr. Oliver on December 5, 2003.       

      Dr. Vann Smith performed a neuropsychological examination of
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the claimant on August 5,2004.  He assessed the claimant with the

following:

DIAGNOSIS

I: Organic Brain Dysfunction Secondary to TBI
(310.2)

   Cognitive Dysfunction, Moderate, Resolving
Slowly,   Secondary to OBS (294.10)
OBS Secondary to Axis III Condition (310.8)

II: None

III: TBI with Grade III concussion.  Bicuspid
Aortic Valve.  HYN. COPD. CTS.

IV: Moderate, slowly resolving

V: GAF=70.  Highest Prior GAF=80

The claimant underwent a IME with Dr. Michael Morse on April

27, 2005.  He reported, in pertinent part:

IMPRESSION: This patient suffered a closed head injury.
He has significant post-traumatic encephalopathy.

The question I am to answer is that is he disabled from
any occupation.  The answer to this is yes.  I do not
anticipate any significant improvement in him in the
future.  He does have objective evidence in the form of
neuropsychological testing that shows he has significant
problems and his history is that of a person with a
traumatic brain injury with a significant post-traumatic
encephalopathy.

The functional impairments are related to significant
cognitive function and some difficulty with his right
upper extremity due to a median and ulnar nerve
dysfunction.

Based on my physical exam and record review, he cannot
work in any capacity, now or at any time in the future.

He has reached maximal medical impairment.  No additional
evaluation or testing is necessary.  The above statements
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are made with a reasonable degree of medical certainty
based upon my examination and review of the records.

     A neuropsychology report dated September 14, 2005, 

demonstrates that the claimant underwent neuropsychological

evaluation with  Dr. Gary Souheaver. He reported, in pertinent

part:

SUMMARY:
The results of the current neuropsychological evaluation
were abnormal.  However, the patient failed the symptom
validity tests and the data were, therefore, influenced
by factors other than brain functions, i.e. poor effort
that resulted in a negative response bias.  In addition,
comparison of the current with previous
neuropsychological test results of October 2003 revealed
unexpected changes.  Specifically, the retest results
reflected an unexpected decline of IQ scores and overall
neuropsychological status as measured by the GNDS (from
51 to 64).  These changes are not the types that are
expected from brain injury.  In fact, it is axiomatic
that once patients survive the initial injury to the
brain, the recovery begins quickly, and in mild injury
cases such as this one (i.e. less than one hour of
disrupted consciousness as measured by the Glasgow Coma
Scale), is essentially complete within 3-6 months, with
continued subtle improvements up to 18-24 months post
injury.

This case has many complicating factors that could
produce the abnormal findings, such as vascular disease,
COPD, orthopedic, medications, motivation, and/or
emotional conditions.  Therefore, I am unable to conclude
that the current cognitive complaints of the patient are
solely related to the accident of May 2003.  In fact, the
data set was such that we can essentially rule out
traumatic brain injury residual effects at this point in
time.  More plausible explanations would be related to
the known factors noted above.     

      On November 5, 2008, Dr. Maxwell reported the following:

 Joe Austin is a patient of mine.  It is my belief within
 a reasonable degree of medical certainty that Joe’s   
 Cognitive Disorder arises out of the injury he sustained
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 when he was using a wrench and when it slipped, it hit
 him in the head, knocking him unconscious for about five
 minutes.  The injury occurred on May 22, 2003, while he
 was performing employment services for Eaton 

      Corporation.

 I believe that Joe is permanent and totally disabled as
 a result of his cognitive disorder rendering Joe      
 permanently and totally disabled.     

             
                        ADJUDICATION 
   
A.  Compensability

     In the present matter, the claimant has not specifically

asserted a gradual onset bilateral carpal tunnel syndrome injury or

a specific incident injury, as a result of his work activities with

the respondent.  

      Therefore, assuming that the claimant is alleging a gradual

onset bilateral carpal tunnel syndrome injury, he is not required

under the provisions of Act 796 of 1993 to establish that his work

duties required rapid repetitive motion in order to establish the

compensability of his carpal tunnel syndrome injury. Kildow v.

Baldwin Piano & Organ, 333 Ark. 335, 969 S.W.2d 190 (1998).

However, the claimant must still prove that he sustained a carpal

tunnel syndrome injury arising out of and in the course of

employment, that a work-related injury is the major cause of his

disability or need for medical treatment, and the compensable

injury must be established by objective medical findings.    

     For the claimant to establish a compensable bilateral carpal

tunnel syndrome injury as a result of a specific incident which is
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identifiable by time and place of occurrence, the following

requirements of Ark. Code Ann. § 11-9-102(4)(A)(i), must be

established: (1) proof by a preponderance of the evidence of an

injury arising out of and in the course of employment; (2) proof by

a preponderance of the evidence that the injury caused internal or

external physical harm to the body which required medical services

or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. § 11-9-102(16),

establishing the injury; and (4) proof by a preponderance of the

evidence that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  If the claimant

fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim,

compensation must be denied.  Mikel. v. Engineered Speciality

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

      After consideration of the evidence presented, I cannot find

that the claimant proved by a preponderance of the credible

evidence the occurrence of a specific employment related incident

or gradual onset injury arising out of and during the course of his

employment, nor can I find the existence of a causal connection

between an employment related incident/job activities, and the

medically documented objective findings of his bilateral carpal

tunnel syndrome injury. 

     Whether the claimant is alleging a gradual onset or specific
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incident injury of bilateral carpal tunnel syndrome, in either

instance, the claimant must prove by a preponderance of the

evidence that the injury arose out of and in the course of his

employment with the respondent-employment.

     Despite the claimant’s assertion that his bilateral carpal

tunnel arose out of his employment with this respondent-employer,

the medical evidence of record and the claimant’s wife’s testimony

demonstrate that the claimant was experiencing numbness in his

hands that was waking him up at night and problems gripping tool

dating back to May of 2000, at which time the claimant was working

for ASU.  Mrs. Austin also essentially agreed that in 2001, the

claimant had been taking Vioxx for the arthritis in his hands.

Hence, the claimant’s aforementioned symptoms of the hands are very

similar to those complaints documented by Dr. Oliver in 2003, which

the claimant now attributes to his alleged compensable injury of

2003.  In addition to this, prior to his alleged injury, the

documentary evidence shows that claimant suffered from longstanding

advanced arthritis in the past(see Dr. Oliver’s notes of August

5,2003), which had been treated without success.   Absolutely no

evidence was offered that the claimant sustained a specific

incident injury while working for the respondent-employer.

     Under these circumstances, it would require sheer conjecture

and speculation to attribute the claimant’s bilateral carpal tunnel

syndrome injury to his work activities with this respondent-

employer.  Conjecture and speculation, however plausible, cannot
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supply the place of proof.  Dena Construction Co. v. Herndon, 264

Ark. 791, 575 S.W. 2d 155 (1979).  Therefore, after reviewing the

evidence in this case impartially, without giving the benefit of

the doubt to either party, I find that the claimant has failed to

prove he sustained a compensable injury within the meaning of the

Arkansas  Workers’ Compensation Act. 

      Having found that the claimant did not sustain a compensable

injury, the issues pertaining to associated benefits for this

injury are rendered moot and therefore have not been addressed

herein this opinion.    

B.  Medical treatment

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What constitutes

reasonably necessary medical treatment is a question of fact for

the Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).

      At the time of the hearing, the claimant contended that he is

entitled to additional medical treatment for his compensable

external head injury with regard to his cognitive disorders.

     The parties stipulated that the claimant sustained an external

head injury.  This was accepted as a medical claim only and some
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medical benefits have been paid.  Respondents no. 1 have

controverted the claimant’s entitlement to additional medical

treatment for his cognitive disorders.  

    In this claim, as set forth above, there were conflicting

opinions between Dr. Souheaver, and Drs. Smith and Maxwell as to

whether or not the claimant’s asserted cognitive problems are

related to his on-the-job injury.   Here, the instant claimant has

chronic preexisting problems which I find are the dominating cause

for any cognitive dysfunction he may be currently experiencing.

Specifically, said contributing conditions include, but are not

limited to hypertension, COPD, arthritis of the hands, thumb, hip,

and back, cardiac problems, medications, Legionnaire disease, prior

tobacco use, prior excessive alcohol consumption, fatty liver

disease, and two prior head injuries. In addition to the

aforementioned, the claimant has been involved in two subsequent

accidents wherein he sustained injuries to his head, one of which

he has asserted a claim for a head injury.  Considering all of

these contributing factors, I find that the preponderance of the

credible evidence fail to establish a causal connection between the

claimant’s cognitive disorders and the injury he received at work

on May 22, 2003 after being struck in the head by a wrench.  As a

result, the claimant has failed to prove his entitlement to any

additional treatment for his compensable “external head injury.” 

C.  Temporary total disability
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     The claimant contends that he is entitled to temporary total

disability from August 22, 2003 until the time he was diagnosed by

Dr. Vann Smith, which was on August 5, 2004.

     An injured employee is entitled to temporary total disability

compensation during the time that he is within his healing period

and totally incapacitated to earn wages.  Arkansas State Highway

and Transportation Department v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).

    I find that the claimant has not sustained his burden of

proving that he is entitled to temporary total disability

compensation, from August 22, 2003 until August 5, 2004.  

     In particular, the claimant did sustain his burden of proving

that his incapacity during this period of time was due to his

compensable external head injury.   Instead, the preponderance of

the evidence demonstrates that the claimant’s inability to work

resulted from his cognitive disorders, which are unrelated to his

compensable injury and various other medical conditions that are

unrelated to his on-the-job injury.

D.  Impairment rating 

     An injured worker must prove by a preponderance of the 

evidence that he or she  is entitled to an award for a permanent

physical impairment.  Weber v. Best Western of Arkadelphia,

Workers' Compensation Commission F100472 (Nov. 20, 2003).  Any

determination of the existence or extent of physical impairment

shall be supported by objective and measurable findings.  Ark. Code
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Ann. § 11-9-704(c)(1).  Pursuant to Ark. Code Ann. § 11-9-522(g)

and our Rule 099.34, the Commission has adopted the Guides to the

Evaluation of Permanent Impairment (4th ed. 1993) to be used to

assess anatomical impairment.   Permanent benefits shall be awarded

only upon a determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. § 11-9-

102(4)(F)(ii)(a).

     In the present matter, the parties stipulated that the 

claimant sustained a compensable external head injury.  Any

determination of a physical impairment must be supported by

objective and measurable findings.  Here, the claimant has failed

to support any permanent impairment with objective findings as

required by Ark. Code Ann. § 11-9-704(c)(1).  The only evidence

suggesting that the claimant sustained a permanent physical

impairment as a result of his external head injury is found in the

neuropsychological testings, the testimony of the claimant’s

witnesses and his own testimony regarding his symptoms, but because

there was no objective evidence establishing a permanent

impairment, I am compelled to find that the claimant is not

entitled to an award of benefits for a permanent anatomical

impairment.

     I recognize that the claimant had an MRI of the head in June

of 2003 which was abnormal, as it indicated that the claimant had

some small vessel vascular disease in the white matter.  However,

Dr. Souuheaver testified that a common cause of such finding has to
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do with vascular disease.  Dr. Souheaver further noted that in

fact, the radiologist identified ischemic or vascular changes.  He

agreed that such changes would not be related to the trauma of the

claimant being hit with a wrench unless he had a subdural hematoma

or something of the nature. No probative evidence has been

presented to support such a finding.  As a result, said findings 

would not be related to the claimant’s compensable external head

injury.                           

    Since the claimant failed to prove his entitlement to a

permanent impairment, wage-loss disability cannot be awarded.  

Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W. 3d 882

(2000).  Therefore, the issues of wage-loss disability and Second

Injury Fund liability have been rendered moot and are not

addressed herein this opinion.        

E.  Permanent and total disability 

     The claimant also asserts that he has been rendered

permanently and totally disabled as a result of his compensable

head injury.

     Ark. Code Annotated §11-9-519(e)(1) defines "permanent total

disability" as an inability, because of compensable injury or

occupational disease, to earn a meaningful wage in the same or

other employment.  Furthermore, the statute provides that the 

burden of proof shall be on the injured employee to prove inability

to earn any meaningful wage in the same or other employment.  Ark.

Code Ann. §11-9-519 (e)(2).
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      At the time of the hearing, the claimant was sixty years old.

The claimant has worked in industrial maintenance all of his life.

He also worked in this field while serving in the Air Force.  He

received a honorable discharge from the Air Force.  At the time of

his compensable head injury, the claimant worked for the

respondent-employer as a maintenance technician.  

    In the present matter, the parties stipulated the claimant

sustained a compensable injury on May 22, 2003, in the form of an

external head injury.  This compensable head injury occurred as a

result of the claimant being hit in the head by a wrench that came

loose as he pulled on it.  

     Respondents no. 1 have paid this as a medical only claim, in

the form of conservative treatment.  A CT brain scan of May 24,

2003 was normal.  Although an MRI of the brain was performed about

a month later with abnormal results that identified ischemic or

vascular changes, such findings are unrelated to the claimant’s

compensable head injury.  Instead, Dr. Souheaver testified that

such findings has to do with vascular disease.

    The claimant suffers from multiple preexisting conditions.

These conditions include, but are not limited to, two prior head

injuries, degenerative disc disease, causing back pain, chronic

obstructive pulmonary disease, hypertension, arthritis of the

thumb, back, hip, and hands, Legionnaires disease, cardiac

problems, prior history of excessive alcohol consumption, and prior
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tobacco abuse.  However, no probative evidence has been presented

to support a finding that the claimant has the inability, because

of his compensable head injury, to earn a meaningful wage in the

same or other employment. 

     Therefore, based on the evidence before me, I find that the

claimant failed to prove by a preponderance of the evidence that

his compensable external head injury has rendered him permanently

and totally disabled.  

     In reaching this decision, I recognize that the claimant may

be permanently and totally disabled as a result of the various

other preexisting conditions.  However, the claimant’s compensable

injury would not be the cause of such permanent and total

disability.  Moreover, while I recognize that Drs. Maxwell and

Smith have opined that the claimant is permanently and totally

disabled as a result of his compensable injury, minimal weight has

been attached to these opinions, considering that there is no

probative evidence that the claimant was rendered permanently and

totally disabled as a result of his compensable external head

injury.            

     Having found that the claimant did not sustain any permanent

disability as a result of his compensable injury, the remaining

issues are rendered moot and have therefore not been addressed

herein.  Accordingly, this claim for permanent and total disability

is respectfully denied and dismissed in its entirety.            
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            FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

     2.  The employee-employer-carrier relationship existed at
         all relevant times, including May 22, 2003, and June 30,
         2003.

3.  The claimant sustained a compensable injury on May 22,  
         2003, in the form of an external head injury.

4.  This claim was handled as a medical claim only.

5.  All other benefits have been controverted.

6.  Claimant’s compensation rates are $440.00 for temporary 
         total disability and $330.00 for permanent partial
         disability.

7.  The claimant has failed to establish by a           
    preponderance of the evidence that he suffered      
    a bilateral carpal tunnel syndrome injury           
    during and in the course of his employment with the 
    respondent-employer 

8.  The claimant has failed to prove by a preponderance 
    of the credible evidence that additional medical    
    treatment(cognitive) is causally related to his     
    external head injury.

     9.  The claimant failed to establish by a preponderance of   
         the evidence his entitlement to temporary total          
         disability compensation from August 22, 2003 until 
         August 5, 2004.  
     
    10.  The claimant failed to prove his entitlement to any 
         permanent physical impairment as a result of his         
         compensable external head injury.

    11.  The claimant failed to prove by a preponderance of
         the evidence that he was rendered permanently and        
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         totally disabled as a result of his compensable          
         head injury.
      
                             ORDER
     
     For the reasons discussed herein, this claim must be, and 

hereby is, respectfully denied in its entirety.            

     IT IS SO ORDERED.

__________________________
CHANDRA HICKS
ADMINISTRATIVE LAW JUDGE

CH/ml 
    
 


