
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F800822

KARI ASHBAUGH CLAIMANT

TYSON POULTRY, INC. RESPONDENT
SELF INSURED          

       
OPINION FILED DECEMBER 31, 2009 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by JASON HATFIELD, Attorney, Fayetteville,
Arkansas. 

Respondents represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim October 5, 2009,

in Springdale, Arkansas.  The deposition of the claimant was taken

on July 27, 2009, and has been admitted as Respondents’ Exhibit No.

3. 

A pre-hearing order was entered in this case on July 28, 2009.

The pre-hearing order has set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time.  Prior to the commencement of the hearing and by

agreement of the parties, the third issue was amended to reflect

that the claimant was only seeking temporary total disability

benefits from January 13, 2008 though March 12, 2008.  A copy of

the pre-hearing order with this amendment noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:
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1. On January 12, 2008, the relationship of employee-self

insured employer existed between the parties.

2. The appropriate compensation rates are $235.00 for total

disability and $176.00 for permanent partial disability

benefits. 

3. On January 12, 2008, the claimant sustained a compensable

injury to her back.

4. All accrued medical expenses have been paid to date.

5. No temporary disability benefits have been paid.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional medical

services.

2. The claimant’s entitlement to obtain such services in the

Tulsa, Oklahoma area.

3. The claimant’s entitlement to temporary total disability

benefits from January 13, 2008 through March 12, 2008.

4. Appropriate attorney’s fees.

In regard to these issues, the claimant contends she sustained

a compensable injury while working for respondent on or about

January 12, 2008.  At that time, claimant injured her back while

working on a conveyor belt.  Claimant saw Dr. Rodney Routsong on

August 28, 2008, at which time Dr. Routsong recommended a lumbar

MRI scan, nonsteroidal anti-inflammatories, muscle relaxant agents,

and physical therapy.
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In regard to these issues, respondents deny that the claimant

requires any further medical services for her compensable injury of

January 12, 2008, at this time, or has experienced any temporary

total disability as a result of her compensable injury.

 DISCUSSION

   I. TEMPORARY TOTAL DISABILITY BENEFITS

The initial issue to be addressed is whether the claimant is

entitled to temporary total disability benefits for her admittedly

compensable injury of January 12, 2008, for the period beginning

January 13, 2008 and continuing through March 12, 2008.  The burden

rests upon the claimant to prove her entitlement to these benefits.

In order to meet this burden, she must prove that during this time

she continued within her healing period from the effects of her

admittedly compensable injury.  She must also prove that she was

rendered totally disabled, from performing regular gainful

employment, as a result of this compensable injury.

The duration of the healing period is a medical question,

which must be resolved on the basis of the greater weight of the

credible evidence presented. The initial medical evidence consists

of the emergency room records of St. John’s Hospital in Berryville.

These records show that on January 14, 2008, the claimant

complained of pain in her back and possible radiation into one or

both of her lower extremities.  The physical examination, which was

performed at that time, noted observations of muscle spasms of the

paraspinal musculature as well as decreased range of motion of the
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claimant’s back.  The claimant’s difficulties were diagnosed as an

acute myofascial strain. The claimant was provided with treatment

that was in the form of an intramuscular injection and oral

medications. These medications consisted of narcotic pain

relievers, anti-inflammatories, and muscle relaxers.  She was

directed to follow up  her complaints with her regular physician.

The claimant was next seen by Dr. Charles Ledbetter, an

orthopaedic surgeon, on January 24, 2008.  Dr. Ledbetter diagnosed

the claimant’s difficulties as a back strain. He also diagnosed

osteoporosis and peripheral vascular disease with arteriosclerosis

that apparently resulted in a decrease of the claimant’s lower

extremity pulses on the left side.  Dr. Ledbetter recommended

treatment, in the form of oral medications and an exercise program

for the claimant’s back.  He indicated that the claimant also

needed to see her family physician for the osteoporosis and

peripheral vascular disease.  Dr. Ledbetter noted, in this report,

that the claimant had previously been seen and treated at the

emergency room of St. John’s Hospital and had been released to

return to work by that facility. However, the medical records,

which have been introduced from that facility, contain no opinions

or directives that concern the claimant’s ability or inability to

work.  Curiously, in his report, Dr. Ledbetter voiced no opinions

on this issue, either.  Dr. Ledbetter subsequently opined, on March

12, 2008, that the claimant had achieved MMI and was discharged

from further medical treatment.  In this report, he also stated
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that, in his opinion, the claimant had experienced no permanent

physical impairment from her compensable injury.  

The claimant was seen by Dr. Kevin Richter, her family

physician, on February 11, 2008.  At the time of that visit, Dr.

Richter observed mild to moderate spasms of the mid thoracic,

lumbar, and sacral paraspinal muscles.  His diagnosis was also a

muscular strain.  He prescribed treatment for the claimant in the

form of oral medication (i.e. non narcotic pain medication and

muscle relaxers). Although he indicated that the claimant was to

return for follow up in one month, there is no evidence that this

follow up subsequently occurred.

Based upon this medical evidence, I find that the claimant has

proven by the greater weight of the credible medical evidence that

she continued within her healing period from the effects of her

compensable lumbar injury of January 12, 2008, from January 13,

2008 through March 12, 2008.  Thus, the claimant has satisfied the

first requirement for her entitlement to temporary total disability

benefits for the period.

The medical evidence shows that the various physicians, who

evaluated and treated the claimant between the time of her

compensable injury and March 12, 2008, have not expressed any

opinion on the claimant’s ability to perform any type of

employment.  None of these physicians have either restricted or

released the claimant to return to employment. In fact, none of

these physicians have even set any restrictions or limitations on

the claimant’s physical activities, during this period. 
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 The only relevant information in the medical record, on the

claimant’s ability or inability to work during this period, is the

repeated observation of paraspinal muscle spasms and the consistent

diagnosis of a thoracolumbar strain.  The presence of continued

muscle spasms would logically support the accompanying presence of

significant pain and discomfort in the lower back. When the

presence of these factors are coupled with a diagnosis of a

thoracolumbar strain, the patient would generally be medically

restricted from engaging in any significant or repeated lifting,

frequent/repeated bending or twisting at the waist, bent over

posture for extended periods, or extended periods of sitting or

standing.  

The claimant’s testimony indicates that from January 13, 2008

through March 12, 2008, she was experiencing sufficient

difficulties to prevent her from returning to her previous position

with the respondent or any similar type of work.  Her testimony

would be consistent with the medical evidence.

After consideration of all the evidence presented, I find that

the claimant has proven by the greater weight of the credible

evidence that, during the period of January 13, 2008 through March

12, 2008, her compensable back injury caused her to be disabled

from regular gainful employment. Therefore, the claimant has

satisfied the second and final requirement for her entitlement to

temporary total disability benefits for this period.
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II. ADDITIONAL MEDICAL SERVICES

The next issue to be addressed concerns the claimant’s

entitlement to continuing medical services for her compensable

lumbar injury.  Again, the burden rests upon the claimant to prove

that continuing medical services are “reasonably necessary” for

this compensable injury.  

The evidence shows that the claimant had experienced

significant episodes of difficulties with her back and lower

extremities prior to the compensable injury of January 12, 2008.

The emergency room records of the Texoma Medical Center, dated July

24, 2000, noted complaints of pain involving the left side of her

back from the top of her shoulder blades to her belt line and her

right lower extremity from the top of her buttock to her ankle.

These complaints were apparently attributed to two motor vehicle

accidents in February and April of 2000. 

The records of the WNJ emergency room, dated November 15,

2003, show that the claimant was treated for back pain.  However,

these complaints were attributed to the removal of a growth from

her back.

On March 9, 2004, the claimant was again seen at the emergency

room of the Texoma Medical Center with complaints of pain involving

the right side of her lower back. The claimant attributed these

difficulties to lifting a box at work.  These difficulties were

diagnosed as a lumbar strain and the claimant was prescribed

medication and treatment that was essentially identical to that

recommended at the emergency room of St. John’s Hospital, following
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the claimant’s compensable injury of January 12, 2008.  The

claimant returned to the emergency room of Texoma Medical Center

for follow up for her back and lower extremity complaints, on March

11, 2004.  At that time her complaints with her lower back and

lower extremities were strikingly similar to her complaints,

following the compensable injury of January 12, 2008. The diagnosis

of these difficulties remained that of an acute myofascial strain

of the lower back. 

On August 31, 2005, the claimant was again seen and treated at

the emergency room of Texoma Medical Center for complaints of right

knee and low back pain.  These complaints were attributed by the

claimant to a recent slip and fall.  

The medical evidence shows that all of the physicians, who

have evaluated and treated the claimant for her compensable injury

of January 12, 2008, have reached essentially the same diagnosis

for the claimant’s compensable injury.  The diagnosis made by all

of these physicians is that of musculoskeltal  strain. Generally,

such a musculoskeletal injury would be reasonably expected to

resolve within 30 to 60 days following its occurrence. In fact, in

his report of March 12, 2008, Dr. Ledbetter opined that the

claimant had reached maximum medical improvement (MMI) from the

compensable injury of January 12, 2008, and released the claimant

from further treatment.  

There is no evidence that the claimant sought or received any

medical treatment for continuing difficulties with her back and/or

lower extremities from March 12, 2008 until June 6, 2008.  On June
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6, 2008, the claimant returned to the emergency room of St. John’s

Hospital with complaints involving her mid to low back and lower

extremities.  In both the nursing triage records and the section of

the records completed by the physician, a history was recorded that

the onset of the claimant’s current difficulties began three days

prior to admission, without any apparent incident or injury.

Curiously, under a section of the emergency room patient record

there is a notation that the claimant experienced similar symptoms

previously following an injury at LaBarge.  The claimant was again

provided with the usual medications, in the form of narcotic pain

relievers, muscle relaxants, and anti-inflammatories.

 Also, in June of 2008, the claimant requested a change of

physicians from Dr. Ledbetter. By Order of the Commission, dated

June 23, 2008, the claimant was granted a change of physicians from

Dr. Ledbetter to Dr. Luke Knox.  This letter provided that the

claimant’s appointment with Dr. Knox would be on July 3, 2008.

However, the claimant apparently did not see Dr. Knox on July 3,

2008, but saw Dr. Rodney Routsong (a neurosurgeon and an associate

of Dr. Knox).  This visit occurred on August 28, 2008.  Dr.

Routsong’s report indicated that he observed no muscle spasms or

continuing objective evidence of damage or abnormalities involving

the claimant’s spine, except a mild rotoscolosis of the thoracic

spine, shown on x-rays. His diagnosis of the claimant’s reported

back soreness was a lumbosacral and thoracic strain and lumbosacral

and thoracic somatic dysfunction.  The latter diagnosis is rather

nebulous and non descriptive.  However, it appears to be a favorite
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of Dr. Routsong. At best, it is simply an indication that it is Dr.

Routsong’s opinion that the claimant’s complaints have some

physical or organic basis, as opposed to being imagined or having

only a psychological basis.  Dr. Routsong’s recommended treatment

consists of the continuing use of non steroidal anti-inflammatories

and muscle relaxers, instruction on back care, appropriate

limitations of activity, and possible physical therapy.  Dr.

Routsong also recommended that an MRI study be performed on the

claimant’s lumbar and thoracic spines, apparently to insure an

accurate diagnosis of the cause of the claimant’s subjective

complaints.  

Neither the treatment recommended by Dr. Routsong nor the MRI

study ever took place.  Apparently, this was due to a combination

of the fact that the respondents’ refused to be liable for such

medical services and that the claimant had relocated to Texas.

The claimant next sought medical treatment for back

difficulties from the emergency room of St. John’s Medical Center,

on August 25, 2009.  At that time, the claimant gave a history of

mid and lower back pain that had been present for three weeks. She

also gave a history of the injury to her back at Tyson’s one and a

half years prior, and indicated that she had had intermittent or

periodic episodes of difficulties with her back, since that date.

This episode of difficulties was again diagnosed simply as recent

acute low back pain.  The physical examination performed at that

time was noted to show only tenderness upon palpitation (TTP) of

the lumbar paraspinal muscles.  No muscle spasms or other objective
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findings were noted. The claimant was given narcotic pain

medication and was discharged. There is no evidence she has

received any further treatment for back complaints since that time.

Essentially, the only evidence presented to support the

claimant’s contention that she is in need of further medical

treatment for her compensable back injury of January 12, 2008, is

her own testimony and the fact that she never received the testing

or treatment recommended by Dr. Routsong.  At the hearing, the

claimant testified that she had continuously experienced

difficulties with her back, ever since her compensable injury of

January 12, 2008, and that these difficulties had worsened.  Such

testimony is not supported by the other evidence presented.

The medical evidence presented shows that the claimant has had

periodic episodes of difficulties with her back (similar to those

she experienced following her compensable injury of January 12,

2008) since at least 2004. 

 The claimant’s actions and statements shown by the evidence

presented, also contradicts the claimant’s testimony that she has

continuously experienced the same or worsening problems with her

back, since the compensable injury of January 12, 2008. There has

clearly been extended periods of time, since January 12, 2008, when

the claimant was working and yet made no attempt to receive or even

seek any medical services for complaints with her back or lower

extremities.  Clearly, such action would be inconsistent with the

presence of continuous and progressively worsening symptoms.

Further, on the occasions since March 12, 2008, when the claimant
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has sought additional medical services for back complaints, she has

given no history that the complaints for which she was seeking

medical treatment had been continuous present or even chronic.  In

fact, she has reported that these back difficulties had an initial

onset only shortly before she sought the medical services.  She

also specifically described her back difficulties as episodic,

rather than constant.

I am not convinced that the claimant has experienced

continuous and progressively worsening difficulties with her back

and lower extremity, since her compensable injury of January 12,

2008. In fact, it is my opinion that the greater weight of the

credible evidence establishes that the claimant’s compensable

injury of January 12, 2008, was in the form of a simple

thoracolumbar strain that had resolved by March 12, 2008. The

greater weight of the credible evidence presented shows that the

claimant has experienced a number of similar thoracolumbar strains,

both prior to and following the one on January 12, 2008. Following

appropriate treatment, in the form of anti-inflammatories, muscle

relaxers, and pain relievers, these strains appear to have

resolved.

Any need for medical services, which the claimant may have, at

the present time, has not been shown to be related to her

compensable injury of January 12, 2008. If any such treatment is

required, it would almost likely have been necessitated by the

claimant’s propensity to experience thoracolumbar strains and some

recent event or activity. In fact, I am simply not convinced by the
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evidence presented that the claimant requires medical services for

any back difficulties, at the present time.  

In regard to the services recommended by Dr. Routsong, which

were not provided by the respondents, I would be more inclined to

find that such services might be reasonably required had the

claimant taken some action to obtain these services shortly after

they were recommended.  The fact that the claimant essentially

waited almost a year, worked and went about the day to day

activities of her life, without apparently feeling the need for

these services, cast significant doubt on whether the services

recommended by Dr. Routsong would be reasonably required or be of

any benefit, at the present time.

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to prove, at the present time,

that any further medical services would be reasonably necessary for

her compensable back injury of January 12, 2008.  Therefore, her

request for such services must be denied. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2.  On January 12, 2008, the relationship of employee-

self insured employer existed between the parties.

3.  On January 12, 2008, the claimant earned wages

sufficient to entitle her to weekly compensation benefits

of $235.00 for total disability and $176.00 for permanent

partial disability.  
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4.  On January 12, 2008, the claimant sustained a

compensable injury to her back.

5.  All medical expenses accruing to date, have been

paid.

6.  The claimant has failed to prove by the greater

weight of the credible evidence that, at the present

time, any further medical services are reasonably

necessary or required for her compensable injury of

January 12, 2008.

7.  The claimant was rendered temporarily totally

disabled as a result of the effects of her compensable

injury of January 12, 2008 for the period beginning

January 13, 2008 and continuing through March 12, 2008.

8.  The respondents have controverted the claimant’s

entitlement to any additional medical services, at this

time, and her entitlement to any temporary total

disability benefits.

9.  The appropriate fee for the claimant’s attorney is

the maximum statutory attorney’s fee on the temporary

total disability benefits herein awarded.

ORDER

The respondents shall pay to the claimant temporary total

disability benefits for the period beginning January 13, 2008 and

continuing through March 12, 2008.

    The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on these controverted temporary
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total disability benefits. One-half of this fee is the obligation

of the respondents in addition to such benefits. The remaining one-

half of this fee is to be withheld by the respondents from such

benefits.

The claimant’s request for additional medical services, at the

present time, must be and hereby is denied and dismissed for the

reasons heretofore set forth in this Opinion.

All benefits awarded have heretofore accrued and are payable

in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                               
                           MICHAEL L. ELLIG
                          ADMINISTRATIVE LAW JUDGE
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December 31, 2009

Mr. Jason Hatfield
Attorney at Law
300 North College
Suite 309
Fayetteville, AR 72701

Ms. E. Diane Graham
Attorney at Law
P.O. Box 185
Fort Smith, AR 72902-0185

               Re:  Kari Ashbaugh v.  
          Tyson Poultry, Inc.

          WCC File: F800822 
 

                                    
Counselors:

Enclosed please find a copy of an Opinion rendered this date,
together with a copy of Appeal procedure.

Yours truly,

MICHAEL L. ELLIG
Administrative Law Judge

MLE:dg
Enclosure
Certified Mail
Return Receipt Requested
c:
Kari Ashbaugh
3929 South Cincinatti Ave. Apt. 3
Tulsa, OK 74105


