
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F800822

KARI ASHBAUGH CLAIMANT

TYSON POULTRY, INC. RESPONDENT
SELF INSURED                                                       

OPINION FILED APRIL 2, 2009

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Springdale,
Washington, Arkansas.

Claimant represented by JASON HATFIELD, Attorney, Fayetteville, Arkansas. 

Respondent represented by DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 30, 2009, in

Springdale, Arkansas.  The purpose of this hearing was for consideration of a Motion

to Dismiss, which had been filed by the respondent.  A copy of this Motion was made

Commision’s Exhibit No. 1 to the hearing.  

The attorneys of record for both parties were present at the hearing and were

given the opportunity to make any statements that they deemed relevant on the

record.  The claimant’s attorney announced that repeated attempts had been made

to contact the claimant without success.

 DISCUSSION

The Commission’s file reflects that, while employed by the respondent on

January 12, 2008, the claimant sustained a compensable injury to her low back. On

January 25, 2008, the claimant filed an initial claim for benefits (AR-C) that was

dated January 18, 2008.  The respondent accepted the claimant’s injury as

compensable and selected Dr. Charles Ledbetter to provide the claimant with
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appropriate medical services for this compensable injury.  However, no temporary

total disability benefits were paid by the respondent. 

Although the claimant did obtain treatment from Dr. Ledbetter, she apparently

also consulted her family physician Dr. J. Kevin Richter.  

On April 10, 2008, the claimant’s attorney filed a prehearing questionnaire and

requested a hearing on the claimant’s entitlement to temporary total disability

benefits and additional medical treatment.  A prehearing conference was conducted

on this request and a Prehearing Order was entered on April 29, 2008.  In the

Prehearing Order, this claim for additional benefits was scheduled for a hearing on

July 7, 2008.  

A copy of this Prehearing Order was sent to the claimant (as well as her

attorney) certified mail return receipt requested.  The claimant’s copy was returned

by the U. S. Post Office as unclaimed and unable to forward.

On May 7, 2008, the claimant’s attorney requested a change of physicians

from Dr. Charles Ledbetter to Dr. L uke Knox.  Although the respondent advised that

they had no objection to the Commission granting a change of physicians from Dr.

Ledbetter to Dr. Knox, the policy of this Commission requires that such change of

physicians be addressed by the Medical Cost Containment Division.  Thus, this file

was transferred from this office to the Medical Cost Containment Division.  At the

claimant’s request, the scheduled hearing was cancelled, pending the granting of a

change of physicians and the claimant’s evaluation by her new treating physician.

The claimant was subsequently granted a requested change of physicians on June

23, 2008.
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However, the claimant didnot keep her scheduled appointment with her new

physician, Dr. Knox.  In fact,  the Commission’s file does not reflect that any further

action was taken by the claimant to prosecute her pending claim for additional

benefits since the entry of the Change of Physicians Order on June 23, 2008.  

On March 3, 2009, the respondent filed their Motion to Dismiss for failure to

timely prosecute.  In apparent response thereto, the claimant’s attorney sent his

letter of March 18, 2009.  In this letter, the claimant’s attorney conceded that the

claimant had not seen Dr. Knox for the evaluation scheduled by the Commission,

because she had moved to Texas.  In this letter, he also requested the respondent

to authorize a Texas physician to provide the claimant with any appropriate medical

services for her compensable injury.  

After consideration of the evidence presented, it is my opinion that the

claimant has essentially abandoned her claim or has, at least, failed to prosecute her

claim in a diligent and timely manner.  Clearly, the claimant has a right to move her

residence wherever she desires, and such action would in no way cause her to forfeit

her rights in this jurisdiction that have been granted her by the Workers’

Compensation Act.  However, the decision to relocate does not excuse her from

prosecuting her claim in a timely manner.  Nor does the fact that she has elected to

relocate allow her to fail to keep medical appointments scheduled by this

Commission, without any warning or afore notice.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On January 12, 2008, the relationship of employee-self

insured employer-third party administrator existed

between the parties.

3.  On January 25, 2008, the claimant filed a claim for initial

benefits.  Medical benefits, under the Act, were provided

by the respondent in a timely manner.  On April 14, 2008,

the claimant filed a claim for additional benefits,

specifically for temporary total disability benefits and

additional medical services.  

4. The claimant has failed to prosecute this claim for benefits

in a diligent and timely manner.

5. On March 5, 2009, the respondent filed a Motion seeking

dismissal of any pending claims for failure to diligently

prosecute.

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but

to hold that the respondent’s Motion to Dismiss, without prejudice should be granted.

ANY PENDING CLAIMS IN THIS CASE SHOULD BE AND HEREBY ARE

DISMISSED.  THIS DISMISSAL IS WITHOUT PREJUDICE TO REFILING WITHIN

THE TIME PERIOD PROVIDED BY ARK. CODE ANN. §11-9-702(b).

IT IS SO ORDERED.   

                                                                                        
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE


