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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F506781

JOHNNY L. ASH, EMPLOYEE CLAIMANT

HIPP MODERN BUILDERS LLC, EMPLOYER,                    RESPONDENT 
                                                  
TWIN CITY FIRE, CARRIER                                RESPONDENT 

OPINION FILED FEBRUARY 20, 2009 

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
on January 21, 2009, in Mountain Home, Baxter County, Arkansas.

The claimant was represented by The Honorable Frederick “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.      

Respondents were represented by The Honorable Tom Harper, Jr.,
Attorney at Law, Fort Smith, Arkansas.

   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on January 21,

2009, in Mountain Home, Arkansas.  A prehearing telephone

conference was held in this matter on October 13, 2008.  A

prehearing order was entered on that same day.  This prehearing

order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The parties submitted stipulations either pursuant to the

prehearing order or at the start of the hearing.  I hereby accept 

the following stipulations: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer-carrier relationship existed at

all relevant times, including June 22, 2005.

3.  The claimant sustained compensable injuries to his left

wrist and left heel on June 22, 2005.

     4.  Some medical and temporary total disability benefits

have been paid on the aforementioned injuries.

5.  Claimant’s compensation rates are $381.00 for temporary

total disability, and $254.00 for permanent partial disability.

6.  Dr. Smith released claimant as MMI on August 21, 2006. 

Claimant was given a 10% impairment rating to both his left wrist

and left heel by Dr. Smith.  These impairment ratings have been

paid in full by the respondents.  Respondents have controverted

the claimant’s alleged head/mental and right shoulder injury.  

7.  Respondents have controverted the claimant’s entitlement

to additional medical care.

8.  The Motion to Dismiss is held in abeyance.  (At the time

of the hearing, respondents withdrew its Motion to Dismiss).

9.  The claimant gave notice of an alleged head/mental 

injury on March 20, 2007. 

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Compensability of claimant’s alleged right shoulder and

head/mental injury.

2. Reasonable and necessary medical treatment and pain
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management treatment for his compensable left wrist and left heel

injury.

3.  Whether notice was timely given.  Respondents will provide

the dates at the time of the hearing.  (At the time of the hearing,

the respondents withdrew this issue). 

4.  The issue of permanency is reserved.

5.  Motion to Recuse and Constitutional Challenges.

The claimant’s and respondents’ contentions are set out in

their responses to the Prehearing Questionnaire and are hereby

incorporated herein by reference.

 The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of October 13, 2008, and the

parties’ Responses to the Prehearing Questionnaire, as these have

been marked as Commission’s Exhibit No. 1.  The parties filed Post-

Trial Briefs, these are incorporated herein by reference, as they

have been blue-backed and marked as Commission’s Exhibit No. 2.  

The claimant’s Medical Packet was marked as Claimant’s Exhibit No.

1.  The claimant’s Constitutional Issues Packet, is incorporated

herein by reference, as it has been blue-backed, and marked as

Claimant’s Exhibit No. 2.  The respondents’ Response to the Motion

to Recuse and Constitutional Challenges was marked as Respondents’

Exhibit No. 1. The respondents’ Medical Packet was marked as

Respondents’ Exhibit No. 2.  The claimant’s deposition of September

9, 2008 was marked as Respondents’ Exhibit No. 3.  A certified copy



4

of the Judgment and Disposition Order from the Circuit Court of

Independence County, Arkansas 16th District 1st Division was marked

was Respondents’ Exhibit No. 4.       

     The following witnesses testified at the hearing: Pastor 

James B. Ryals, the claimant, Joy Ash, and Terry Hipp.   

                          DISCUSSION

        During the hearing, Pastor James B.  Ryals, gave testimony.

He is the pastor of Southside Assembly of God in Batesville.  

According to Pastor Ryals, he knows the claimant through church and

his family.  Pastor Ryals testified that the claimant attends his

church.  According to Pastor Ryals, the claimant was assigned to

the church to perform community service hours.  He essentially 

testified that the claimant assisted with remodeling work of the

kitchen and daycare areas, and did an outstanding job.  Therefore,

since this time, he has asked and the claimant has volunteered to

perform other work at the church.  

     Pastor Ryals further testified that based on his observation

of the claimant’s facial expression, he has been in pain and

physically limited in performing work since his compensable injury.

He also agreed that he has no reason to doubt the claimant’s

character.               

     On cross examination, Pastor Ryals admitted that he was aware

of the claimant’s felony conviction.  According to Pastor Ryals, he

knows about the circumstances of the claimant’s injury, claim and
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medical condition only through talking to him.           

     The claimant also testified during the hearing.  According to

the claimant, his mother has had power of attorney since his fall.

The claimant testified he has had problems being able to remember

or focus since his injury.  As an example, he testified that as of

the date of the hearing he was attempting to get a GED, but was

having a lot of trouble remembering things.  He specifically

testified that he can read something and forget what he has read.

The claimant also explained that he has difficulty with math.    

     He testified that he worked for the respondent-employer for

some nine years.   According to the claimant, he sustained injuries

to his left wrist, left heel and a laceration to his nose and face

when he fell twenty-feet from a roof.  The claimant maintains that

he lost consciousness as a result of the fall.  He admitted that

his boss, Terry Hipp, also fell from the roof along with him.

According to the claimant, he fell on top of Mr. Hipp.  

     The claimant denied having hit the ground with his face during

the fall.  He testified: “... I hit Terry in the chest, head butted

him in the face when I hit the ground.”       

     He testified that he received emergency treatment for 

his injuries, and ultimately came under the care of Dr. Cody

Grammer.  As of the date of the hearing, the claimant testified

that he was seeing Dr. Baker and the pain specialist.  He denied

that any of his bills were being paid through workers’ comp.  
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However, he admitted that Dr. Grammer treated him for his foot,

wrist and gave him one shot in his shoulder.  According to the

claimant, workers’ comp paid for this treatment.  The claimant

essentially admitted that he saw Dr. Bruce Smith only once.  He

further admitted that he has treated with Dr. Siddiqui for about

eight months, in the form of pain medications and shots.     

    The claimant maintains that since the incident, he has had

problems with depression, wherein he became suicidal.  According to

the claimant, on the day that he got in trouble with the law

(December 20, 2005, see Judgment and Order), he had planned to kill

himself.  However, instead, he got into an altercation with his

wife’s boyfriend wherein he shot at his car.  The claimant admitted

that once prior to his work incident, he had thoughts of suicide

during a break up with his wife.  As of the date of the hearing, he

denied having any suicidal thoughts.       

     According to the claimant, Dr. Grammer performed three 

surgeries on his left wrist and one surgery on his left heel.  The

claimant testified that one of the surgeries to his left wrist

involved the removal of hardware from his wrist.  

     As of the date of the hearing, the claimant testified that he

continues with moderate pain of the left wrist and left heel.  The

claimant rated his pain level as being a five and six on a scale of

ten.  He testified that he has some swelling in the wrist and heel

and limited range of motion in his wrist for which he has been paid
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an impairment rating.  The claimant essentially admitted to  

subsequently receiving treatment from Dr. Siddiqui, in the form of

pain management, primarily for his back.  However, the claimant

testified that the pain pills he has received from her has helped

with the pain in his wrist and heel.  He agreed that he did not

submit any of the bills from Dr. Siddiqui to the respondent-carrier

for payment, instead, he submitted them to Medicare.  

    The claimant maintains that as a result of the compensable

incident of June 22, 2005, he received a head injury and an injury

to his right shoulder.  The claimant essentially testified that

prior to his fall, and from January 2005 up and until his

compensable incident, he had no problems with his right shoulder.

Although the claimant agreed that prior to his compensable injury

he had minor problems with his memory and difficulties remembering

names, since the fall, he has experienced problems with poor

memory, to the extent that he is unable to remember his son’s

birthday and his anniversary.  According to the claimant, after the

incident, it took him six months to recall his granddaughter’s

name.  

     The claimant testified that he attempted to return work for

his employer, but was able to work only two days.  He testified

that he has not worked for anyone since this time, as he has been

approved and receives Social Security Disability benefits. He

testified that he is unable to work due to his mental condition and
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because he is unable to use his left wrist.  

     He again admitted to being involved in an incident in 

December of 2005, wherein he fired a shot at this wife’s

boyfriend’s truck.  However, according to the claimant, he does not

recall pulling the trigger.  The claimant admitted to prior head

injuries and undergoing treatment for substance abuse.  However, he

testified that this occurred some twelve years ago. 

     With respect to his shoulder, the claimant admitted that the

first documented report of problems he had with his right shoulder

as a result of the compensable incident did not occur until March

23, 2006, which was reported to Dr. Grammer.  However, the claimant

maintains that he complained to Dr. Grammer about problems with his

shoulder prior to this time.  

     Although the claimant admitted to seeing Dr. Grammer 

on January 3, 2005 due to problems with his right shoulder, he

denied having fallen out of a tree stand.  According to the

claimant, he fell only about one foot from a stand.  The claimant

also admitted to prior problems with depression as a result of his

divorce.

     Upon being questioned by the Commission, the claimant 

admitted that when he saw Dr. Grammar in January of 2005, he

complained of constant pain of the right shoulder that sometimes

awaken him from sleep and makes it difficult for him to do anything

overhead.  He also agreed that at that time, he complained of
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aching with his shoulder and problems with range of motion, and

catching of the shoulder.  The claimant admitted that from January

of 2005 until his compensable injury, he had ongoing similar

problems with his right shoulder.  The claimant also admitted to

one other incident with his shoulder prior to January 2005, which

involved a muzzle loader.  He admitted that this incident also

resulted in similar problems with right shoulder pain and things of

prior nature.  

     The claimant denied problems with his shoulder from January

2005 up and until the June 2005 incident upon further questioning

on redirect examination. 

      He admitted that he has not undergone a CT scan or MRI of the

brain since his work-related incident of June 2005.            

    Joy Ash, the claimant’s mother, gave testimony during the

hearing.  Ms. Ash testified that she has had power of attorney for

her son since his injury due to his mental state.  She admitted

that the claimant had prior problems with alcohol and marijuana

use.  Ms. Ash also essentially agreed that the claimant has

suffered prior problems with aggression and depression, which have

worsened since his injury.

     Upon being questioned by the Commission, Ms. Ash testified

that she did not know that the claimant had problems with his

memory.  She testified he was no good in school, but that was a lot

of just not wanting to do it.  
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     Terry Hipp, the owner/respondent employer, also gave 

testimony during the hearing.  He agreed that the claimant has

worked for him off and on some nine years. Mr. Hipp testified that

he and the claimant fell from a roof on June 22, 2005.  According

to Mr. Hipp, the claimant landed on top of him, which resulted in

injuries to his left pelvis, and punctured his lungs.  He denied

having sustained a head injury as a result of this incident.  Mr.

Hipp was unaware that the claimant lost consciousness as a result

of the fall.  According to Mr. Hipp, the claimant was talking soon

after he hit the ground. 

     Mr. Hipp testified that prior to the incident, the claimant

was forgetful and experienced memory problems.  He testified that

there was one occasion prior to the incident wherein he told the

claimant to do a cutting for 134 inches, but instead he made the

cut for 143 inches twice before he made the correct cut.  He also

testified that six or seven months prior to and up to his injury,

the claimant complained of right shoulder pain whenever using a

hammer.  

     A review of the medical evidence of record shows that the

claimant saw Dr. Cody Grammer on January 3, 2005 due to pain and

complaints of the shoulder.  Dr. Grammar reported the following:

Subjective: Mr. Ash is a 48-year-old white male who feel
[sic] out of a tree stand approximately a month ago.  He
has been having shoulder pain since that time.  The
patient states that his pain is near constant and
sometimes wakes him from sleep and makes it difficult for
him to do anything overhead.  He also has aching with his
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arm down below 90 degrees, and he feels a catch
occasionally.  The patient states that his pain is in the
anterior shoulder and runs up into his trapezius muscle.
He has tried not [Sic] treatment so far.

Past medical history - none.  Past surgical history -
none.  Family history, social history and review of
systems are all listed on the chart.  The patient smokes
one pack of cigarettes per day.

Objective: Well developed, well nourished and in no acute
distress, appearing his stated age.  Full range of motion
of his shoulder with full abduction, forward flexion,
external and internal rotation.  He does have pain with
abduction and forward flexion actively.  Passively this
is much less.  He has no pain with resisted supination of
the forearm.  He has pain with external rotation of the
shoulder, but good rotator cuff strength and his subscap
is intact.  He has no crepitus with internal and external
rotation with the arm abducted to 60 degrees.  He has
positive impingement signs with severe pain on testing.
His light touch sensation is intact in the distribution
of the radial, ulnar and median nerve, and he has full
range of motion of his elbow, wrist, fingers and thumb.
He has normal symmetric muscle tone of the upper back and
has full range of motion of his neck without pain.  MRI
previously obtained has been reviewed.  He has mild
supraspinatus tendinosis and by report a possible tear of
the posterior superior labrum and subacromial, subdeltoid
fluid signal, possibly bursitis.

Assessment/Plan: I think the patient is mostly suffering
from impingement syndrome given his history and physical
exam.  I am going to go ahead and start him on some
Naproxen and get him into therapy and we have done a
subacromial injection today to see if we can’t help get
him out of pain.  We are going to start him on therapy
here shortly and see him back in six weeks.

     EMS assessment records dated June 22, 2005 demonstrate that

the claimant underwent trauma assessment as a result of a fall from

twenty-one feet.  At this time, the claimant was assessed with a

clinical impression of, “laceration to nose/face, pain to left

ankle and left wrist.”
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      Further review of the medical records show that the claimant

underwent physical therapy treatment at the Batesville Therapy

Clinic for his compensable left wrist and left hand injury.

     The claimant saw Dr. Cody Grammer on September 19, 2005.  He

reported the following:

SUBJECTIVE: Johnny Ash returns to clinic today.  He is
about 12 weeks out from both his fractures.  He had open
reduction internal fixation of his wrist and open
reduction internal fixation of his calcaneus.  He is
doing pretty well with his wrist.

OBJECTIVE: He has pretty good range of motion with about
40-45 degrees of flexion and 45 degrees of extension.  He
has good range of motion of his fingers with grip.  He
has excellent range of motion of his ankle.  He has
probably only about 10 degrees of subtalar motion, but
that is painless.

His x-rays taken today show excellent reduction of his
calcaneus fracture.  Hardware is in place.  There is no
evidence of loosening and he appears to be healed.  X-
rays of his wrist show there does appear to be some
articual step-off in the joint and I can still see the
fracture lines and the Norian in place.  I am unsure
whether or not he is completely healed and it appears
that the radial styloid plate may be a little bit
prominent.

ASSESSMENT/PLAN: Status post distal radius fracture and
calcaneus fracture.  He is doing pretty well.  I am ready
to let him begin to weightbear on that heel.  He admits
to me that he has been weightbearing a little bit through
the boot some.  I think he can go in to a regular shoe
and gradually transition off his crutches or walker.  I
want to see him back in a month to make sure that he is
doing well with his weightbearing.  I think at that point
we will get him on a work hardening program and see if we
can get him back into work.  We talked about whether or
not he was going to some permanent disability.  I think
on his wrist he may end up with some arthritis and some
decrease in grip strength overall.  On his heel he may
have some decrease in subtalar motion, but I am hopeful
that we will be able to get him back to work. 
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     On December 1, 2005, Dr. Grammer wrote:

SUBJECTIVE: Johnny Ash returns to clinic today in
followup of his left calcaneus and left wrist fracture.
The patient states that his wrist has been hurting him
worse.  He is off work now and wearing a cock-up wrist
splint.  He was recently diagnosed with emphysema and he
has quit smoking.  He is about five months out from his
injury.  At last visit we noted that the plate appeared
to have broken on the radial styloid and that there had
been some movement in the ulnar styloid plate and some
collapse of the fracture.  Previously he was not having
really any pain in his wrist at all and had even been
cutting firewood with his wrist.

OBJECTIVE: On my exam today, he is somewhat tender to
palpation over the distal radius.  He has decreased range
of motion and there does appear to be some swelling.

X-rays show the same position of the wrist as last time.
I cannot tell if the radial styloid has gone on to heal
or not in the position that it is in.  It is not terribly
displaced along the radial styloid side, however in the
middle column the die punch lesion has settled and is
displaced.  The ulnar plate looks as if it has moved.

ASSESSMENT/PLAN: Failed left wrist open reduction
internal fixation with hardware failure.  I am going to
want to get a CT scan.  I think he is interested in
getting this worked on.  I want to take a look at the CT
scan and see if the radial styloid has healed.  We are
going to have to consider doing a bone graft procedure
with repeat internal fixation versus Norian type
treatment.  I want to see him back following his CT scan
where we can talk further about bone grafting and open
reduction internal fixation versus removal of hardware to
see what we’ve got.

     Dr. Grammer performed revision open reduction with internal

fixation, left distal radius fracture with osteotomy and removal of

hardware on the claimant’s left wrist on January 27, 2006. The

claimant had a preop diagnosis of “malunion/nonunion, left distal

radius fracture.”
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     On March 23, 2006, Dr. Grammer reported, in pertinent part:

SUBJECTIVE: Johnny Ash returns to clinic today for
followup of his wrist.  He is also having quite a lot of
shoulder pain.  He is doing really well on his calcaneus
fracture.  His wrist is also doing well.  He is now about
two months out.  He is doing pretty well.  He is wearing
the cock-up wrist brace during the day, but otherwise he
has regained a lot of his range of motion kind of on his
own.  He has been in a correctional facility since the
time of our surgery and he informs me today that he going
to be going to a rehab program and will probably be
involved in that for about 4 months, so we probably will
not be seeing him again as this is out of state.

OBJECTIVE: On exam, his incisions are well healed.  He
has fair range of motion of his wrist in flexion and
extension.  Extension is somewhat limited to
approximately 20-30 degrees.  His radial deviation is
also somewhat limited to only about 10-15 degrees.  His
ulnar deviation appears to be pretty good.  He has good
grip strength and remains neurovascularly intact.  Exam
of his shoulder shows that he has marked impingement type
signs.  Full range of motion of his shoulder.  He remains
neurovascularly intact on the right shoulder.

X-rays taken today show distal radius fracture with right
around a 2 mm gap at the lunate fossa.  There is some
question of mild dorsal tilt, but his radial height
appears to be well maintained and the hardware appears to
be holding in good position and there appears to be good
fill of the distal radius and it appears to be healing
well.

ASSESSMENT/PLAN: Calcaneus fracture, radius fracture, now
doing fairly well.  He has had a revision of his radius
fracture and has recovered remarkably well considering
that he was incarcerated all during this time.  He also
has shoulder impingement.  We are going to go ahead and
do a subacromial injection today for his impingement.  I
want to continue him on his home therapy program.  I have
written him a prescription that the [sic] can take with
him for range of motion and strengthening to wherever he
ends up.  He is to contact me if he has any questions or
concerns about where he is going to be and what we want
him to do.  I think his wrist is strong enough now that
he can begin to do some lifting type exercises.  I asked
him to avoid heavy lifting and I think he will continue
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to do that for a while, although I think he has really
been using that wrist quite a lot.  We will see him back
on an as-needed basis.  I normally would like to see him
back at a 6-8 week interval from now.

     Dr. Bruce Smith reported the following on August 21, 2006:

Johnny Ash is a 49-year-old white male who was involved
in a fall sustaining a severe injury to his left
calcaneus and left wrist approximately a year and a half
ago.  He was treated in Batesville by Dr. Grammer.  He
had open reduction and internal fixation of the left
distal radius and left calcaneus.  He has done reasonably
well, but does complain of pain in the ankle and wrist
with strenuous type activities, consisting of lifting,
bending, and prolonged standing.

On exam today, he has excellent range of motion in the
left wrist, considering the nature of the injury.  He has
near full pronation.  He has some limitation of flexion
and extension to about 70% of normal.  There is no
significant swelling and his neurovascular status is
intact.

Examination of his left ankle and heel shows a well
healed surgical scar along the lateral aspect of the
calcaneus.  He has excellent range of motion in the ankle
and subtalar joint.  There is no significant swelling or
deformity.

X-rays of the left wrist and left calcaneus show the
fractures to be healed in good position.  There is no
evidence of posttraumatic arthritis or other abnormality.

At this point, I feel he has reached maximum benefit of
medical treatment and would rate the permanent partial
impairment to be 10% to the left arm and 10% to the left
leg as a whole.

     Dr. Grammer reported the following on January 29, 2007:

SUBJECTIVE: Johnny Ash returns to clinic today.  He is
now about a year out from his distal radius and calcaneus
fracture.  He has been in prison for the last 8 months or
so and he is supposed to be getting out in about 6
months.

OBJECTIVE: On exam, he is still somewhat tender to
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palpation over the wrist.  He has decreased range of
motion and there appears to be some crepitus in his hand
with range of motion of his wrist.  He cannot make a full
fist at this point.  His heel is doing really very well
with minimal swelling.  The scar is well healed.

X-rays taken today show calcaneus fracture healed,
minimally displaced and hardware in good position.
Distal radius fracture with displacement, dye punch type
lesion and question of some VC instability.  There does
appear to be some slight dorsal angulation.  No obvious
degenerative joint disease.

ASSESSMENT/PLAN: I think he might very well benefit from
removal of the hardware.  I think that would help him
with his pain over the dorsum of his wrist and increase
his range of motion, possibly keep him from rupturing
these extensor tendons.  This was initially a workman’s
comp injury and we are going to have to look at that
aspect of it.  I would like to get these plates out and
then once he has healed from that, get an FCR before we
say that he is at maximum medical improvement.  We will
see him back once he is out of prison.

     The claimant underwent a neuropsychological evaluation with

Dr. Vann Smith on April 30, 2007.  Based on his neuropsychological

testing of the claimant, he rendered the following clinical

opinion:

DIAGNOSIS

 In summary, the patient’s clinical history, mental  
status examination and neuropsychodiagnostic test profile
data reveal a pattern of abnormal findings consistent
with the diagnosis(es) of:

 1) Cognitive Dysfunction, Non-psychotic, Secondary 
to General Medial Condition(s)* (294.10)

* TBI (Multiple) with Grade III Concussion, per   
patient history.
* CAD, per patient history.
* Chronic, Non-psychogenic, multifocal, pain      

     disorder.
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     On November 15, 2007, the claimant underwent surgery with Dr.

Grammer to his left wrist for removal of the hardware.  

     Dr. Smith reported the following on November 12, 2008:

Johnny Ash is a patient of mine.  It is my opinion,
within a reasonable degree of medical certainty that the
Cognitive problems which Johnny is experiencing are as a
result of the injury he sustained when he fell 21 feet
from a roof.  As he was falling he struck his head on the
top back side of the building which caused him to lose
his consciousness.

His DSM-IV diagnosis is:    294.10  

    On November 21, 2008, Dr. Shazia M. Siddiqui reported the

following:

Johnny is a patient of mine.  It is my belief within a
reasonable degree of medical certainty that the pain
management treatment which I am providing to Johnny is as
a result of the injuries he sustained when he fell 21
feet from the roof of a lumber building and crushed his
left wrist, left heel, and right shoulder on June 22,
2005.  These injuries are the major cause and need for
the pain management which I am providing Johnny.

                         ADJUDICATION 

A.  Compensability

      Ark. Code Ann. § 11-9-102(4)(A)(i) defines "compensable 

injury":

      (i) An accidental injury causing internal or external      
      physical harm to the body or accidental injury to          
      prosthetic appliances, including eyeglasses, contact       
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical 
      services or results in disability or death.  An injury 
      is “accidental" only if it is caused by a specific 
      incident and is identifiable by time and place of 
      occurrence[.]
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    A compensable injury must also be established by medical

evidence supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D).  The claimant must prove by a preponderance of the

evidence that he sustained a compensable injury.  Ark. Code Ann.

§11-9-102(4)(E)(i).   

     The instant claimant now contends that in addition to his 

admittedly left wrist and left heel injury, he also sustained

compensable injuries to his right shoulder and head/a mental injury

during the work-related fall of June 22, 2005.

     Here, the medical record demonstrates that the claimant 

received emergency treatment for his admittedly compensable left

wrist and left heel injury immediately after the incident.  The

claimant was also treated for a laceration to the nose/face.

Thereafter, the claimant underwent physical therapy treatment for

his left wrist and left heel.  Ultimately, the claimant came under

the care of Dr. Grammer for his left wrist and left heel injury. 

     There is absolutely no documented complaint by Dr. Grammer or

any other medical person of any problems with the claimant’s right

shoulder until March 23, 2006, some nine months after the work-

related fall.  The claimant admitted that he had prior problems

with his right shoulder in January of 2005, as a result of a fall.

He also admitted that prior to this, there was an incident

involving his shoulder, which resulted from a muzzle loader

incident.  

     The claimant gave inconsistent testimony as to whether 
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he had problems with his right shoulder from January 2005 up and

until his compensable incident of June 22, 2005.  I find that the

claimant was not a credible witness with respect to prior problems

with his right shoulder.  However, Mr. Hipp credibly testified that

the claimant complained six to seven months prior to his

compensable fall of pain and problems with his shoulder.  

     Based on the record as a whole, I find that the claimant has

failed to establish by a preponderance of the evidence that he

sustained any injury to his right shoulder, which arose out of and

in the course of his employment during the June 2005 fall.

     The claimant also contends that he sustained a head injury.

A claim for an organic-brain injury is treated as an ordinary

accidental-injury claim and governed by Ark. Code Ann.

11-9-102(4)(A)(i).  

     In the present matter, I find no objective findings of record

of any head injury, in the form of an organic brain injury as a

result of the work incident of June of 2005.  

     Here, the only evidence suggesting that the claimant sustained

a compensable mental injury is found in the results of the

neuropsychological testing by performed by Dr. Smith and his own

testimony.  There is no objective evidence establishing any organic

brain injury.  Hence, the results of the neuropsychological 

testing, without more, is not adequate to establish an organic

brain injury by “objective findings” within the meaning of Ark.

Code Ann. §11-9-102(4)(D).  See Watson v. Tayco, Inc, 79 Ark. App.
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250, 86 S.W. 3d 18 (2002).  As a result, I am constrained to find

that the claimant has failed to establish his alleged head

injury/organic brain injury by medical evidence supported by

objective findings.       

     In the alternative, the claimant has alleged a head injury, 

in the form of a mental injury or illness.   

     The claim for a mental injury or illness is governed by Ark.

Code Ann. §11-9-113 (a), which provides:

(a)(1) A mental injury or illness is not a
compensable injury unless it is caused by physical
injury to the employee's body, and shall not be
considered an injury arising out of and in the course
of employment or compensable unless it is demonstrated
by a preponderance of the evidence; provided, however,
that this physical injury limitation shall not apply
to any victim of a crime of violence.

(2) No mental injury or illness under this section
shall be compensable unless it is also diagnosed by a
licensed psychiatrist or psychologist and unless the

diagnosis of the condition meets the criteria established in the
most current issue of the Diagnostic and 
     Statistical Manual of Mental Disorders. 

     On April 30, 2007, Dr. Vann Smith, a neuropsychologist, 

administered a battery of neuropsychodiagnostic screening tests on

the claimant.  This evidence establishes by a preponderance of the

evidence that the claimant suffers from symptoms of a mental injury

or illness.  His diagnoses, included, cognitive dysfunction, non-

psychotic, secondary to general medial condition(s)* (294.10).   

Non-psychotic, Secondary to the following general medial  

conditions: TBI (Multiple) with Grade III Concussions, per  patient

history, CAD, per patient history, and Chronic, Non-psychogenic,

multifocal, pain disorder. 
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     Therefore, based on the evidence presented in this case, 

I find that the claimant has established by a preponderance of the

evidence that his mental injury or injury was diagnosed by a

psychologist and that his diagnosis meets the criteria established

in the most current issue of the Diagnostic and Statistical Manual

of Mental Disorders.  However, considering the claimant’s prior

history of some minimal problems with his memory, his positive

history a number of closed head injuries with Grade II and III

concussions (motorcycle accidents), the absence of any credible

evidence that the claimant lost consciousness as a result of the

fall, and the secondary conditions to which Dr. Smith found the

claimant’s cognitive dysfunction to be secondary to (see above

cited conditions), I find that the claimant has failed to establish

by a preponderance of the evidence this his diagnosed mental injury

is caused by his work-related physical injury.

     While I recognize that Dr. Smith has opined that the  

claimant’s cognitive problems resulted from his compensable fall

and as a result of having struck his head on the top back side of

the building which caused him to lose consciousness.  Minimal

weight has been attached to this opinion since it was based on an

inaccurate history provided to him by the claimant.  Based on the

testimony of Mr. Hipp and the documentary evidence presented, I

find that there is insufficient evidence to support a finding that

the claimant suffered a loss of consciousness as a result of the

fall.        

     Having found that the claimant did not sustain a compensable
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right shoulder and head/mental injury, the issues pertaining to

notice and associated medical benefits for these injuries are

rendered moot and therefore have not been addressed herein this

opinion.    

B.  Medical treatment

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What constitutes

reasonably necessary medical treatment is a question of fact for

the Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W. 2d 750 (1984).

     The claimant contends that he is entitled to additional

medical treatment for his compensable left wrist and left heel

injury, in the form of pain management.

     Here, the parties stipulated that the claimant sustained a

left wrist and left heel injury as a result of the fall of June 22,

2005.  The respondents have paid medical benefits and a ten percent

impairment for both the claimant’s left wrist and left heel injury.

      Dr. Grammer performed three surgeries on the claimant’s left

wrist and one surgery on his left heel.  Specifically, during the

second surgery to the claimant’s left wrist, which was performed on
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January 27, 2006, Dr. Grammer performed open reduction with

internal fixation, to the left distal fracture with osteotomy and

removal of hardware.  The claimant had a preop diagnosis of

“malunion/nonunion, left distal radius fracture.”  

     The parties stipulated that the claimant reached MMI on August

21, 2006.  However, on January 29, 2007, Dr. Grammer opined that

the claimant would benefit from removal of the left wrist hardware.

At that time, the claimant had continued problems with his wrist,

which included, the inability to make a full fist.  The claimant

testified that he underwent surgery to remove the hardware in

November of 2007 and this is supported by the medical evidence of

record.  

     The claimant’s testimony demonstrates that he continues to

suffer from pain of the left wrist and left heel despite the

surgeries.  He rated his pain as moderate, a five or six on a scale

of ten.  The claimant also testified that he sometimes experiences

swelling in his wrist and heel.  However, during the hearing, the

claimant admitted that during his deposition testimony of September

9, 2008, he testified that he had not sought treatment for left

heel since June of 2005.  Moreover, the documentary evidence

establishes that after Dr. Grammer removed the hardware from the

claimant’s left wrist in November of 2007, he sought no further

treatment for his wrist from Dr. Grammer.  The claimant’s testimony

during the hearing demonstrates that the treatment he received from
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Dr. Siddiqui was primarily for his back.  The evidence in this case

also shows that the claimant made no effort to submit the bills

from Dr. Siddiqui to the carrier for payment, instead they were

filed under his Medicare coverage.  In addition to this, none of

Dr. Siddiqui’s medical reports has been made available for

consideration.  

     Therefore, in light of all of the foregoing, I find that the

claimant failed to prove by a preponderance of the evidence, that

the treatment he received from Dr. Siddiqui is causally related to

his compensable injury, nor has he established that additional

medical treatment is reasonably necessary in connection with his

compensable wrist and heel injury.  

    Dr. Siddiqui has opined that the claimant’s need for pain

management with respect to his left wrist and left heel, among

other things, is a result of his compensable fall.  Minimal weight

has been attached to this opinion considering that the claimant’s

own testimony demonstrates that his pain management treatment from

Dr. Suddiqui was primarily for his back condition, a condition

that has not been determined to be related to his compensable fall

of June 2005. 

C.  Constitutional Issues

     On January 15, 2009, the claimant filed a Motion to Recuse and

a Brief in support of said Motion in this matter with the

Commission, challenging, inter alia, the constitutionality of the
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provisions of the Arkansas Workers’ Compensation Act that provide

for the establishment of administrative law judges.  With respect

to the claimant’s Motion for Recusal and the balance of the Motion

pertaining to the constitutional challenges, I find that the

Arkansas Court of Appeals has soundly rejected identical arguments

in Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, ___ S.W.3d ___

(Ark. Ct. App. Feb. 21, 2007), pet. for rev. denied, No. 07-268

(Ark. May 3, 2007).  

     Under these circumstances, the claimant’s Motion for Recusal

must be denied, and I find his constitutional challenges to be

without merit.  Accordingly, the Act is constitutional.

            FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

     2.  The employee-employer-carrier relationship existed at
         all relevant times, including June 22, 2005.

3.  The claimant sustained compensable injuries on to his 
         left wrist and left heel on June 22, 2005.

     4.  Some medical and temporary total disability benefits 
         have been paid on the aforementioned injuries.

5.  Claimant’s compensation rates are $381.00 for temporary 
         total disability, and $254.00 for permanent partial     
         disability.

6.  The claimant reached MMI for his compensable left wrist 
         and left heel injury on August 21, 2006.  The  
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         claimant was assessed a ten (10) percent impairment 
          rating to both his left wrist and left heel by Dr. Smith.
         These impairment ratings have been paid in full by the
         respondents.  
    
     7.  The claim for a shoulder injury and head/mental injury  
         has been controverted by the respondents in its 
         entirety.  
 

8.  The claimant gave notice of an alleged head/mental 
    injury on March 20, 2007.

 
     9.  The claimant failed to prove by a preponderance of      
         the credible evidence that he suffered a right shoulder
         injury on June 22, 2005.

    10.  The claimant failed to prove by a preponderance of      
         the evidence that he suffered a head injury, in the
         form, of an organic brain injury or mental injury as a 
         result of the June 22, 2005 work-related incident.

    11.  The claimant failed to prove by a preponderance of the 
         evidence that he is entitled to additional medical 
         treatment for his compensable left wrist and left heel 
         injury, in the form of pain management. 

    12.  The claimant’s Motion to Recuse is hereby denied.  The 
         Act is constitutional.    

    13.  The issue of permanency is reserved.
 

                           ORDER
    
     For the reasons discussed herein, this claim must be, 

and hereby is, respectfully denied in its entirety.   

     The issue of permanency is reserved under the Act.          

     IT IS SO ORDERED.

     

     ________________________
 CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE
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