
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F511063 (02/04/05)

DEBORAH AMER, EMPLOYEE  CLAIMANT

WAL-MART STORES, INC., SELF-INSURED EMPLOYER         RESPONDENT

CLAIMS MANAGEMENT, INC., TPA         RESPONDENT

OPINION FILED APRIL 6, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on April 3, 2009, at
Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S. SPENCER, Attorney at Law,
Mountain Home, Arkansas.

Respondent represented by the HONORABLE SUSAN M. FOWLER, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim pursuant to a Motion to Dismiss For

Want of Prosecution filed herein by the respondent.  On February 23, 2009, a pre-hearing

conference was conducted on this motion as well as the claimant’s request for additional medical

benefits, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

Prior to the scheduled hearing the claimant withdrew her objection to the Motion to
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Dismiss For Want of Prosecution Without Prejudice and waive her right to a hearing on the

Motion.  In addition to the Pre-hearing Order, comprising the record in this claim are the

pleadings of the Respondent, to include the Motion to Dismiss For Want Of Prosecution and

Brief in Support of the Motion to Dismiss For Want of Prosecution.

DISCUSSION

Deborah Amer, the claimant, with a date of birth of July 18, 1967, commenced her

employment with respondent as a sales associate on October 16, 2001.  On February 4, 2005, the

claimant sustained an injury to her right elbow within the course and scope of her employment

which was accepted as compensable and for which she was paid indemnity and medical benefits.

In January 2007 a dispute arose regarding the relatedness of the claimant’s continuing

medical treatment, to include a surgical procedure.  On February 6, 2007, the claimant filed a

Claim For Compensation, Form AR-C, with the Arkansas Workers’ Compensation Commission

requesting both initial and additional medical, temporary total disability, permanent partial

disability, permanent total disability, rehabilitation and attorney’s fee.  Following the exchange of

written discovery the parties agreed to an Independent Medical Examination by Dr. Tad Pruitt, a

Little Rock orthopedic physician.  

Based on the examination and opinion generated as a result of the claimant’s evaluation by

Dr. Pruitt respondent accepted the compensability of the claimant’s continuing medical treatment,

and paid corresponding medical and temporary total disability benefits.  Respondent also paid

permanent partial disability benefits to correspond with a previous rating assigned the claimant by

Dr. Marcia Hixson.  Thereafter, the claimant’s file was returned to the Commission’s general files

section.
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On or about June 5, 2008, the claimant filed another hearing request seeking additional

medical care and vocational rehabilitation.  There is no evidence in the record to reflect that the

respondent had declined to provide reasonable and necessary medical treatment in connection

with the claimant’s compensable injury.  Respondent maintains that it continues to provide the

afore.  Respondent has denied the claimant’s entitlement to vocational rehabilitation noting that

the claimant remains in the employment of same and is currently making more money than she

was at the time of the February 4, 2005, compensable injury.

The parties exchanged written discovery in furtherance of the June 5, 2008, hearing

request of the claimant.  The deposition of the claimant was obtained by respondent on September

4, 2008, relative to the vocational rehabilitation claim.  Thereafter the claimant’s claim file was

returned to the Commission’s general files section.  Respondent, in its Motion to Dismiss For

Want Of Prosecution, took the position that the claimant had failed to take any action towards the

prosecution of the claim, or the hearing requests of February 2007 or June 5, 2008.  Accordingly,

respondent has requested the dismissal of the afore for failure to prosecute.  

Following the filing of the above motion by the respondent, a pre-hearing conference was

conducted on February 23, 2009, wherein the claimant objected to the dismissal of the claim and

asserted a claim for additional medical benefits.  As a consequence of the afore, a hearing was

scheduled for April 3, 2009, on the issues of additional medical benefits and the Motion to

Dismiss For Want of Prosecution.  On April 2, 2009, claimant withdrew her objection to the

Motion to Dismiss for Want of Prosecution, and waived her right to a hearing on the motion.

On April 3, 2009, at the designated hour the docket was sounded.  Claimant failed to

appear, having waived her right to a hearing on the Motion to Dismiss For Want of Prosecution. 
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In addition to the pleadings, respondent argues that the present claimant should be dismissed for

want of prosecution pursuant to Ark. Code Ann. §11-9-702(d) and Commission Rule 099.13.

Ark. Code Ann. §11-9-702 (d), provides, in pertinent part:

If, within six (6) months after the filing of a claim for additional 
compensation, no bona fide request for a hearing has been made 
with respect to the claim, the claim may be dismissed without pre-
judice to the refiling of the claim within the limitation period specified
in subsection (b) of this section.

Arkansas Workers’ Compensation Commission Rule 099.13, provides, in pertinent part:

Upon meritorious application to the Commission from either party in
an action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon reasonable
notice to all parties, enter an order dismissing the claim for want of 
prosecution. 

As noted above, the claimant has withdrawn her objection to the Motion to Dismiss for

Want of Prosecution Without Prejudice and waived her right to a hearing on the Motion. 

Respondent continue to provide reasonable and necessary medical treatment to the claimant in

connection with the February 4, 2005, compensable injury.  Accordingly, the evidence

preponderates that the Motion to Dismiss For Want Of Prosecution filed herein by the respondent

should be granted pursuant to Arkansas Workers’ Compensation Commission Rule 099.13,

without prejudice.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   


