
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F512377

ARCADIO Y. AMBRIZ, EMPLOYEE CLAIMANT

LEE WILSON & COMPANY, EMPLOYER RESPONDENT

AG-COMP SIF CLAIMS,
INSURANCE CARRIER/TPA RESPONDENT #1

SECOND INJURY FUND RESPONDENT #2

OPINION FILED MARCH 9, 2009

Hearing before Chief Administrative Law Judge David Greenbaum on February 9,
2009, at Little Rock, Pulaski County, Arkansas.

Claimant appeared pro se.

Respondent #1 represented by Ms. Betty J. Hardy, Attorney-at-Law, Little Rock,
Arkansas.

Respondent #2 waived appearance.

STATEMENT OF THE CASE

A hearing was conducted February 9, 2009, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

The claimant has, on multiple occasions, including at the hearing on this

claim, been advised of his right to legal representation; that an attorney could not

charge him a fee for representing him in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in his behalf, and that he would only be responsible for a portion of the fee
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if an attorney was successful in obtaining benefits for him.  In addition, the claimant

was advised, on numerous occasions, that he had the burden of proving his claim;

that he was only entitled to one hearing; and that, for any reason, if he was

unsuccessful, he could not request a second hearing while maintaining that the

reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in his own behalf.

A prehearing conference was conducted in this claim on January 7, 2009,

and a Prehearing Order was filed on January 8, 2009.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1.”

It was undisputed that the employee/employer relationship existed at all

relevant times, including November 15, 2005; that a work-related incident occurred

at the workplace on said date which resulted in the partial amputation of three (3)

fingers to the claimant’s right hand.  

By agreement of the parties, the primary issue for determination concerned

compensability.  A corollary issues was whether the claimant’s accident was

substantially occasioned by the use of drugs.

Claimant contended, in summary, that he sustained a compensable injury

arising out of and during the course of his employment with Lee Wilson & Company;

that the use of any medications did not cause the accident, but, rather that the injury
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was accidental in nature and caused by a dangerous machine.  The claimant

contended that respondents should be held responsible for any outstanding medical

and related expenses and that he was entitled to permanent disability benefits for

the scheduled loss of his right hand and fingers.

The respondents #1 contended that the claim was not compensable,

maintaining that the claimant tested positive on a post-accident drug screen and

that the accident was substantially occasioned by the claimant’s impairment from

said drugs and, therefore, would not be compensable.

During the prehearing conference, it was pointed out by this examiner that

a review of the medical evidence submitted prior to the conference reflected that

narcotic pain medication was administered at the SMC emergency department prior

to the collection of a drug screen.  It was pointed out that a positive result would be

expected in any drug screen following intravenous treatment with prescription

medications.  Accordingly, respondents identified Tammie Hester, the claims

administrator, and Diane Patton, a nurse case manager, as witnesses concerning

the reason the claim was controverted.  In addition, respondents reserved the right

to call a toxicologist to address the positive drug screen.  Just prior to the

scheduled hearing, respondents submitted a January 29, 2009, report and opinion

from Dr. Henry F. Simmons which was signed and mailed on January 30, 2009, and

submitted seven (7) days prior to the hearing as required under Arkansas law.

However, Tammie Hester, Diane Patton, and Dr. Simmons did not appear at the
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hearing.  The claimant was the only witness to testify.  Respondents relied solely

on the report from Dr. Simmons, which, for various reasons set out further below I

found extremely troubling.  The record is composed solely of the transcript of the

February 9, 2009, hearing containing several exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. On November 15, 2005, the claimant was an employee of Lee Wilson &

Company.  On that date, the claimant sustained an injury arising out of and

during the course of his employment caused by a work-related incident

identifiable in time and place of occurrence which resulted in the partial

amputation of three (3) fingers to the claimant’s right hand, as well as to a

portion of the palm of the claimant’s right hand.

3. Respondents have controverted this claim in its entirety based upon a

positive post-accident drug screen for Norpropoxyphene which respondents

maintained caused the claimant’s accident, relying on the presumption
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created by A.C.A. §11-9-102(4)(B)(iv)(b).

4. A preponderance of the credible evidence of record overcomes the

presumption that the claimant’s accident was substantially occasioned by the

use of prescription drugs.

5. The claimant has proven, by a preponderance of the credible evidence, that

his injury arose out of and during the course of his employment with Lee

Wilson & Company, entitling him to appropriate workers’ compensation

benefits.  The claimant has rebutted the presumption that the accident was

caused by prescription drugs used in contravention of a physician’s orders.

6. The exact extent of the claimant’s injury, as well as claimant’s entitlement to

appropriate benefits requires further development of the medical evidence

and is, by necessity, specifically reserved.

DISCUSSION

The relevant facts in this claim are basically undisputed.  Admittedly, the

claim turns almost entirely upon the credibility of the claimant, together with the

probative value of a report authored by Dr. Henry F. Simmons dated January 29,

2009.  First, I found the claimant to be an extremely credible witness.  Although a

portion of the claimant’s testimony contains contradictions to the evidence, I find

that any of the claimant’s inconsistencies are attributable to his lack of education,

fear of the legal system, and a language barrier which prevented the claimant from

fully understanding the workers’ compensation process and the questions that were
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asked him at the within hearing.  In addition, I found Dr. Simmons’ January 29

report to be of little value.  When the report is reviewed without considering the

entire record, it raises more questions than it answers.  Because Dr. Simmons was

not present at the hearing, he was not available for cross-examination.  Dr.

Simmons was not given the opportunity to hear the claimant’s credible testimony.

Specifically, the claimant testified that he had taken a pain pill given to him by his

sister more than one week before  the  accident.   The  claimant  also  candidly

acknowledged that he took over-the-counter medication daily for back pain while

further maintaining that any medications taken did not affect his ability to work.  Dr.

Simmons did not consider this information when issuing his report.  Further, Dr.

Simmons did not testify concerning the concentration of the drug which the claimant

allegedly tested positive.  Accordingly, there was no way to quantify whether the

medication may have substantially caused the accident.  More importantly, the

January 29  report by Dr. Simmons fails to address the omission of any positive

result in the drug screen relied upon by respondents following numerous

medications that were administered to the claimant in the emergency room prior to the

collection of the specimen sample taken on November 15, 2005.  (Resp. Ex. A, p.7)

HISTORY

The claimant, Arcadio Y. Ambriz, was hired to operate a cotton packing

machine for the employer herein.  The claimant worked twelve (12) hours per day,

seven (7) days each week and was apparently paid the minimum wage.  The record
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reflects that the claimant was under contract to work for twelve (12) weeks.  The

record further reflects that the claimant had operated the machine for more than ten

(10) weeks before his accident.  As previously pointed out, the claimant testified

that more than a week before his accident, he had taken a pain pill for back pain

which was given to him by his sister.  He stated that he subsequently went to the

store and obtained over-the-counter back pain medication which he took just before

reporting to work each night.  The claimant reportedly worked the night shift from

7:00 p.m. until 7:00 a.m.  He stated that the injury occurred near the end of his work

shift on November 15, 2005.  A description of the accident, as well as claimant’s

candid reason for the cause of the injury is set out below:

Q     Tell me briefly how the accident occurred.

A     I was in front of the machine.  I didn’t realize but I was waiting for the press to
put – waiting for the press, and whenever I wanted to pull back, it already had taken
part of it.  It had to have a protection, a cover, but it didn’t have it.  And then two
days after the accident they put the cover on the machine.

Q     Let’s go back to the date of the accident.  What were you doing?  What king
of work were you doing?

A     I pushed the button and the wires would come to me, and I had to grab them
to tighten up the pack of cotton.

Q     You were packing cotton?

A     Yeah, to make the big pack.

Q     And how often did the press come down?

A     Two minutes.
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Q     Who makes the press come down?

A     It would fill itself and it would do it on its own.

Q     It was automatic?

A     Yes, something like that.  It would fill itself and it will come down.

Q     So why was your hand under the press?

A     Whenever the cotton was full, I have to be close by to tie it up, and then you
had to tie it up real fast.  The machine would make a sound where we had to take
it out because another one was coming.  The machine had the protection in the
back but not in the front.

Q     How long had you been working on this machine?

A     That was the first season I worked with it.  I worked with it the whole season.

Q     So you worked with it for 11 weeks?

A     Yes, that’s how we were working.

Q     So what happened that was different on this time than previous times?

A     We were working fine, but the hours were so long we were tired.  We were
working hard and we were tired.  And whenever I got close to get the pack out, I
didn’t know that both metal pieces would close.  I thought that the wires were
already there so I went to try to get them, but when I realized it, it had already
grabbed my hand.

Q     What happened after the accident?

A     They took me to a hospital in Osceola to ambulance.  (Tr.27-28)

Respondents concede that the aforementioned incident was work-related

and that it would have otherwise been compensable, save the drug and intoxication

defense created by A.C.A. §11-9-102(4)(B)(iv).  (Tr.12)
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The emergency room records reflect that the claimant was administered a

powerful pain medication, Hydromorphone, intravenously at 6:49 a.m., together with

Phenergan, an antiemetic, and Ancef, an antibiotic.  The ER records also reflect an

unidentified intramuscular injection at 6:51 a.m., followed by another intravenous

dose of Hydromorphone at 7:40 a.m.  It must further be pointed out that the

claimant’s drug screen was not collected until 7:45, after the pain medications were

administered.  The claimant received another dose of Hydromorphone after the

collection for the drug screen.  (Resp. Ex. A, pp.3, 7)

As previously noted, just prior to the hearing in this claim, respondents

proffered a January 29, 2009, report from Dr. Henry F. Simmons, Jr., which is set

out in its entirety below:

January 29, 2009

Betty Hardy, Esq.
Friday, Eldredge & Clark
400 West Capitol Avenue, Suite 2000
Little Rock, AR 72201-3522

RE: Arcadio Ambriz v. Lee Wilson and Company

Dear Ms. Hardy:

At your request I reviewed a collection of documents pertaining to a urine specimen
submitted by Mr. Arcadio Ambriz on 11/15/2005 at 0745 following an on-the-job
accident about 0624 on the same day.  Specifically, I studies the AR WCC
Employee’s notice of injury, emergency department record from SMC Regional
Medical Center, Custody and Control Form from Advanced Toxicology Network
[ATN], Medic Ambulance transfer form, ATN analytical report, Corvel In Patient
Closure Report, and a letter from Rehabilitation Management, Inc., to Tammie
Hester dated 12/06/2005.  My purpose in so doing was to determine if he received
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medications in the emergency department that would explain the analytical result
subsequently reported for the specimen.  In brief, they would not.  In the following
paragraphs, I offer an explanation for this opinion which I hold within reasonable
medical and toxicological probability or “certainty.”  Please note that although, the
available data are sufficient for me to state this conclusion that I reserve the right
to amend it as warranted should additional information be forthcoming.

Prior to the collection, personnel in the SMC emergency department medicated Mr.
Ambriz with hydromorphone, an analgesic; Phenergan, an antiemetic; and Ancef,
an antibiotic.  It is also noteworthy that he told the staff that he was not taking any
prescription medications, herbals or over the counter drugs.  However, the
aforementioned letter from Rehabilitation Management notes that Mr. Ambriz was
taking Benadryl, an antistamine [sic] also known as diphenhydramine.
ATN reported that the urine contained norpropoxyphene at a concentration of 4175
ng/ml based upon an initial screening test followed by GC/MS confirmation, a
combination of techniques that is considered reliable.  In addition, the test was
negative for propoxphene, an opiod analgesic, that is metabolized to the
aforementioned norpropoxyphene.  Propoxphene, but not norpropoxyphene, is
available by prescription.  Neither the medications that he received at SMC nor
Benadryl would produce a fals-positive result for norpropoxphene with the ATN
methodology.  Given that Mr. Ambriz denied taking any medications to the SMC, it
appears that he most likely took propoxphene without medical supervision that was
subsequently metabolized to norpropoxphene and excreted into his urine prior to
the collection.

Please let me know if you have additional questions.

Very truly yours,

Signed original mailed on January 30, 2009

Henry F. Simmons, Jr.  (Resp. Ex. B, pp.2-3)

For various reasons previously identified, I did not find Dr. Simmons’ report

to be persuasive.  Specifically, it simply fails to answer the obvious questions raised

between the emergency room records concerning the medications administered and

the subsequent toxicology report.  Further, I feel compelled to point out that
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respondents did not rely upon the expert opinion of Dr. Simmons in controverting

this claim because the claim was controverted following the toxicology report in

November, 2005, and Dr. Simmons’ report was not obtained until January, 2009.

The reasons for respondents’ controversion of the claim cannot be ascertained

because respondents failed and/or refused to call any witnesses previously

identified in support of its sole contention that the claimant’s accident and injury was

substantially occasioned by the use of prescription drugs taken in contravention of

a physician’s orders.

Regardless of the probative value of the November 17, 2005, toxicology

report, I find that the claimant has rebutted the presumption created under the Act.

Specifically, I find that the claimant’s accident and injury was caused by fatigue.

The claimant had worked seven (7) days per week, twelve (12) hours per day for

more than ten (10) weeks when his injury occurred.  In my opinion, the unfortunate

accident was not caused as the result of taking pain medication, but rather the

result of the claimant’s own carelessness brought about by working long hours on

a dangerous machine.  The reasons that respondent disputed this claim cannot be

based upon the report from Dr. Simmons.  Intravenous injections of pain medication

prior to the collection of s specimen sample would explain a subsequent positive

drug test.  The evidence of record effectively rebutts the presumption created under

the Act.

By agreement of the parties, the sole issue addressed herein concerns
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compensability.  The record reflects that the parties have and/or can in all likelihood

agree to the proposed compensation rate.  Further, the claimant has sustained a

scheduled injury and is, in all likelihood limited to the scheduled loss of his hand.

However, an observation of the claimant’s injured hand clearly reflects that the

claimant’s injury resulted in more than the partial amputation of three (3) fingers to

the right hand.  Respondents’ counsel likewise observed that the claimant lost a

portion of his palm.  (Tr.23-24)  

Accordingly, it is the fervent hope of this Administrative Law Judge that the

parties will communicate in an effort to obtain a valid impairment rating in an effort

to amicably resolve all remaining issues.  By necessity, the extent of claimant’s

injury, as well as claimant’s entitlement to appropriate indemnity benefits must be

reserved.  Since the sole issue is compensability, no benefits are awarded herein.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


