
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F102505 

MICHELLE ALLEN, Employee  CLAIMANT

HORNER ENTERPRISES, Employer  RESPONDENT #1

RELIANCE NATIONAL INSURANCE CO. c/o ARKANSAS RESPONDENT #1
PROPERTY & CASUALTY GUARANTY FUND

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND              RESPONDENT #2

OPINION FILED NOVEMBER 18, 2009 

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by STEPHEN M. SHARUM, Attorney, Fort Smith, Arkansas.

Respondent #1 represented by WILLIAM C. FRYE, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 29, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 28, 2009, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulation:

1.   The prior opinions are final.

At the time of the hearing the parties agreed to stipulate that Horner Enterprises is

no longer in business and that its workers’ compensation carrier, Reliance Insurance

Company, has been discharged in bankruptcy proceedings with the Guaranty Fund now

substituted as a party.  The parties have also agreed to stipulate that the Guaranty Fund’s

liability is limited to $300,000.00.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent total disability benefits; alternatively, wage
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loss in excess of the impairment rating.

2.   End of claimant’s healing period.

3.   Attorney fee.

The claimant’s contentions are set forth in her pre-hearing questionnaire which is

attached to the Commission’s Pre-Hearing Order as Exhibit #1. 

Respondent #1's contentions are set forth in its pre-hearing questionnaire which is

attached to the Commission’s Pre-Hearing Order as Exhibit #2.

Respondent #2 contends that if the claimant is found to be permanently and totally

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.  

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulation agreed to by the parties at the pre-hearing conference

conducted on August 28, 2009, and contained in a pre-hearing order filed that same date,

is hereby accepted as fact.

2.   The parties’ stipulation that Horner Enterprises is no longer in business and that

its workers’ compensation carrier, Reliance Insurance, has been discharged in bankruptcy

proceedings with the Guaranty Fund substituted as a party and its liability limited to

$300,000.00 is also hereby accepted as fact.

3.   Claimant’s healing period  for her compensable injury ended on September 14,

2009.  



3Allen (F102505)

4.   Claimant has failed to prove by a preponderance of the evidence that she is

permanently totally disabled.

5.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to permanent partial disability benefits in an amount equal to 74% to

the body as a whole.  This includes a 14% permanent impairment rating and wage loss in

an amount equal to 60%.

6.  Respondent #1 has controverted claimant’s entitlement to permanent partial

disability benefits.

FACTUAL BACKGROUND

The claimant is a 38-year-old woman who graduated from high school with honors.

The claimant suffered an admittedly compensable injury to her low back on February 18,

2001 when she slipped and fell while working for the respondent as a commercial cleaner.

After her injury the claimant was initially evaluated and treated by Dr. Raben,

neurosurgeon, who after an MRI scan opined that claimant had suffered a disc

derangement and/or in-plate fracture at the L5-S1 level.   Dr. Raben eventually ordered

a discogram which revealed a left-sided disc herniation with fissure at the L5-S1 level.  As

a result, Dr. Raben referred claimant to Dr. Chakales for an intradiscal

electrothermolplasty evaluation (IDET). 

Before Dr. Chakales could perform that procedure the respondent terminated

medical benefits and claimant filed a claim contending that she was entitled to additional

medical treatment for her compensable injury.  Following a hearing an opinion was filed

on March 14, 2002 finding that claimant was entitled to additional temporary total disability

benefits and additional medical treatment for her compensable injury. That opinion was not

appealed by either party.   

Dr. Chakales performed the IDET procedure in September 2002 and claimant’s
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back condition initially improved, but over time the pain continued to worsen.  Dr. Chakales

ordered an MRI scan on October 6, 2003, and respondent denied claimant’s entitlement

to additional medical treatment.  As a result, claimant requested a hearing.  Prior to the

scheduled hearing claimant underwent the MRI scan at her own expense and it revealed

a herniated disc at the L5-S1 level.  Dr. Chakales recommended surgery to repair the

herniated disc.  

A second hearing on this claim was conducted on December 17, 2003, and an

opinion was filed on January 15, 2004 finding that claimant was entitled to additional

medical treatment for her injury.   This included surgery for a herniated disc at the L5-S1

level as recommended by Dr. Chakales.  This opinion was subsequently affirmed and

adopted by the Full Commission in an opinion filed September 21, 2004.  The respondent

appealed and in an opinion not designated for publication dated June 1, 2005, the

Arkansas Court of Appeals affirmed the claimant’s entitlement to the recommended

surgery.

During the time of respondent’s appeal to the Full Commission and to the Arkansas

Court of Appeals claimant continued to receive medical treatment from Dr. Chakales.  In

a report dated May 17, 2004, Dr. Chakales indicated that surgery had not been approved

by the Commission but an appeal had been filed.  Dr. Chakales at that time also noted that

claimant would need to undergo another MRI scan.

Because the case was on appeal the MRI scan which had been recommended by

Dr. Chakales in May 2004 was not performed.    On August 1, 2005, Dr. Chakales

indicated that claimant needed to be re-evaluated and again indicated that claimant should

undergo another MRI scan.  This MRI scan was not performed until November 7, 2005,

and the findings on that scan were different than the findings which had previously existed.

According to Dr. Chakales, the MRI scan of November 7, 2005 showed findings compatible

with degenerative disc disease at L5-S1 with no focal extrusion and degenerative changes
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at L4-5.  Based upon those findings Dr. Chakales recommended a lumbar discogram to

isolate claimant’s level of pathology.  This discogram was performed on January 26, 2006,

with levels L4-5 and L5-S1 returning abnormal.

Claimant’s next visit with Dr. Chakales occurred on July 5, 2006.  He noted in his

report of that date that the L4-5 level was grossly abnormal as was the lumbosacral level.

He felt that claimant would be a candidate for decompression and stabilization.  He also

noted that an alternative approach would be an extensive physical therapy program since

the claimant was young.  He indicated that claimant should try all conservative measures

before surgery was performed.

After some apparent miscommunication, the claimant eventually underwent a

physical therapy program and returned to Dr. Chakales on July 30, 2007.  He noted in his

report of that date that he had not seen the claimant for one year and again indicated that

he wanted to try physical therapy before surgery.

On October 15, 2007, Dr. Chakales noted that claimant was still having complaints

of pain and indicated that she was a candidate for surgery.  Before performing this surgery

Dr. Chakales recommended a new MRI scan.  The MRI was performed on November 19,

2007, with abnormalities present at the L4-5 and L5-S1 levels.  At that time Dr. Chakales

recommended a repeat discogram to determine the pathology.   This test was performed

on January 8, 2008, and based upon those findings Dr. Chakales stated in a report dated

January 30, 2008:

It is my opinion she has spinal disease at L3-4, L4-5,
L5-S1.  She is a candidate for anterior lumbar fusion
and pedicle fixation at L3-4, L4-5, along with de-
compression laminectomy at all levels.

The respondent acknowledged that it had previously been determined that claimant

was entitled to surgery at the L5-S1 level as a result of her compensable injury.  However,

respondent contended that it was not liable for surgery involving other levels of the
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claimant’s lumbar spine.  As a result, a third hearing was conducted in this case on April

24, 2008, and an opinion filed on May 16, 2008.  In that opinion, I found that claimant had

met her burden of proving by a preponderance of the evidence that the surgery

recommended by Dr. Chakales for levels other than L5-S1 was reasonably necessary and

causally related to her compensable injury.  That opinion was not appealed and the parties

have stipulated that prior opinions are final.

Claimant underwent surgery in the form of a lumbar fusion at the L3-4, L4-5, and

L5-S1 level by Dr. Chakales on August 7, 2008.  She has continued to be evaluated and

treated by him since the time of her surgery.

Claimant has filed this claim contending that she is permanently totally disabled as

a result of her compensable injury.  Claimant contends that some of the benefits paid by

respondent as temporary total disability benefits should have been classified as permanent

total disability benefits with claimant entering a second healing period which did not end

until May 25, 2009.  Based upon her contention that these benefits were permanent total

disability benefits, claimant contends that the Guaranty Fund has paid its maximum of

$75,000.00 in permanent benefits which would in turn trigger the liability of the Death &

Permanent Total Disability Trust Fund. 

ADJUDICATION

The first issue for consideration involves the end of claimant’s healing period.

Claimant contends that her initial healing period ended on May 16, 2004, and she

continued in a state of permanent total disability until she re-entered a second healing

period on August 7, 2008, the date of her most recent surgery.  Claimant contends that her

second healing period ended on May 28, 2009.

The healing period is that period for healing of the injury which continues until the

claimant is as far restored as the permanent character of the injury will permit.  If the
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underlying condition causing the disability has become stable and if nothing further in the

way of treatment will improve that condition, the healing period has ended.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W. 2d 457 (1994).  Whether an employee’s healing

period has ended is a determination of fact for the Commission.  Ketcher Roofing

Company v. Johnson, 50 Ark. App. 63, 901 S.W. 2d 25 (1995).  

Based upon the evidence presented in this case, I find that claimant’s healing

period for her injury did not end until September 14, 2009.  I do not find that claimant

reached the end of one healing period on May 16, 2004, and that she re-entered a healing

period on August 7, 2008.  Claimant contends that her initial healing period ended on May

16, 2004.  However, at that time the claimant was still pursuing her claim for additional

surgery at the L5-S1 level which had been recommended by Dr. Chakales.  This issue was

not ultimately decided by the Court of Appeals until June 1, 2005.

In addition, I find insufficient credible evidence indicating that claimant’s healing

period ended on May 16, 2004.  The medical records indicate that on May 17, 2004,

claimant was evaluated by Dr. Chakales.  Dr. Chakales’ medical report of that date

indicates that claimant presented that day in “acute distress”.  He also noted: “Physical

examination shows a female in chronic distress with chronic sciatica bilaterally.”  Dr.

Chakales  went on to indicate that claimant was a candidate for surgical intervention and

recommended that claimant undergo a repeat MRI scan.  He stated that claimant likely

needed a disc excised and a possible fusion.  Dr. Chakales gave claimant pain medication

and an injection on that day.

Clearly, the medical report of Dr. Chakales from May 17, 2004 does not support a

finding that claimant’s healing period ended the day before.  Nor do I find any other

credible evidence indicating that claimant’s healing period ended in 2003 or 2004.  There

was some reference in Dr. Chakales’ deposition testimony of April 7, 2008 that claimant’s

healing period may have ended in 2003 based upon his statement that claimant did not
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want additional surgery.  However, as I noted in my prior opinion of May 16, 2008, claimant

denied ever refusing surgery.  Furthermore, in December 2003 a hearing was conducted

with claimant requesting surgery at the L5-S1 level.  Given claimant’s request for a hearing

on her entitlement to surgery in December 2003, it would be difficult to find that claimant

was refusing surgery since she was actively pursuing that request from the Commission.

An ultimate decision on that case was not given by the Court of Appeals until June 2005.

Furthermore, Dr. Chakales admitted after the decision from the Arkansas Court of Appeals

that he had no indication that claimant had ever refused surgery.  Finally, more recently,

Dr. Chakales in a report dated February 20, 2009 confirmed that claimant had not reached

maximum healing in 2003.  Instead, he noted that claimant remained symptomatic and that

resulted in the last surgery which was performed in August 2008.  

The question arises that if claimant’s healing period did not end in 2003 or 2004,

when did her healing period end.  I find based upon the evidence presented that claimant

reached maximum medical improvement and the end of her healing period on September

14, 2009.  In her contentions, claimant states that her second healing period ended on

May  28, 2009.  As previously noted, I do not find that claimant entered a second healing

period but instead find that claimant has remained within her healing period since the time

of her compensable injury.  Furthermore, I do not find that claimant’s healing period ended

on May 28, 2009.  On that date, Dr. Chakales wrote a report indicating that he had

received the results of claimant’s functional capacities evaluation.  He indicated that based

upon that evaluation he believed that claimant could attempt to return to work on a limited

basis.  Thus, Dr. Chakales’ report of May 28, 2009 addresses claimant’s ability to return

to work, not the end of her healing period.  The end of claimant’s healing period and a

capacity to return to work are not necessarily synonymous.

In a report dated February 10, 2009, Dr. Chakales indicated that claimant had not

reached maximum medical improvement and he felt at that time that it would be at least
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six to twelve months before maximum medical improvement occurred.  In my opinion,

claimant’s healing period ended on September 14, 2009.  This was more than six months

after Dr. Chakales’ report of February 10, 2009, and in his report of September 14, Dr.

Chakales noted that claimant had a satisfactory result from her surgery which had resolved

a lot of her severe sciatica.  He noted that he would continue to follow claimant for the next

one to two years and stated: “Her anatomical impairment can be rated.”

In summary, I find that claimant remained within her healing period for her

compensable injury from the date of the injury through September 14, 2009, the date Dr.

Chakales indicated that claimant had a satisfactory result, and he indicated that her

anatomical impairment could be rated.  I find insufficient evidence of record indicating that

claimant’s healing period ended at any time before that date.

The next issue for consideration involves claimant’s contention that she is

permanently totally disabled as a result of her compensable injury.  Permanent  total

disability is defined by A.C.A. §11-9-519(e)(1) as the “inability because of compensable

injury or occupational disease, to earn any meaningful wages in the same or other

employment.”  After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that claimant has failed to meet her burden of

proving by a preponderance of the evidence that she has the inability to earn any

meaningful wage in the same or other employment; therefore, she has failed to prove by

a preponderance of the evidence that she is permanently totally disabled.

In considering the extent of claimant’s permanent disability, there are various

factors which the Commission may take into account.  These include the percentage of

permanent physical impairment, as well as the claimant’s age, education, work experience,

and any other matters reasonably expected to affect claimant’s future earning capacity.

A.C.A. §11-9-522(b)(1).  

In this particular case, Dr. Chakales did not assign the claimant a permanent
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physical impairment rating subsequent to the most recent surgery in August 2008.  That

surgery consisted of a lumbar fusion at the L3-4, L4-5, and L5-S1 levels.  At the time of Dr.

Chakales’ deposition testimony on April 7, 2008, Dr. Chakales indicated that as of 2003

the claimant’s permanent physical impairment rating would be 10 to 15%.  However, that

rating was given before claimant’s most recent surgery.

I find that claimant’s permanent physical impairment as a result of her compensable

injury equals 14% to the body as a whole.  This rating is based upon Table 75 of the AMA

Guides, Fourth Edition.  First, I find that claimant had a surgically treated disc lesion with

residual, medically documented pain and rigidity which would entitle her to a 10% rating

to the lumbar spine.  The table also indicates that 1% should be added for each additional

level.  Since claimant had two additional levels affected this would add an additional 2%.

Finally, the table indicates that a second operation adds an additional 2% to the

impairment rating.  In this particular case, the fusion procedure claimant underwent in

August 2008 was the second surgical procedure performed by Dr. Chakales.  Accordingly,

based upon Table 75, and the evidence presented, I find that claimant has a permanent

physical impairment rating in an amount equal to 14% to the body as a whole.

According to the testimony of the claimant and two witnesses who testified on her

behalf, claimant is not capable of working.  The testimony of the claimant and the two

witnesses indicates that she was physically active before her injury but that she is no

longer  active and she cannot participate in many physical activities.  Claimant testified

that her primary problem with regard to her ability to work is that she cannot get

comfortable and she would have to have a job which allowed her to sit, stand, and take

pain medication as needed.

The relevant wage loss factors in this case indicate that claimant is relatively young

at the age of 38 years old.  Claimant testified that she was an honor student and a high

school graduate.  Claimant’s prior jobs indicate that she began working at a restaurant as
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a dish washer and eventually was promoted to manager.  Likewise, the claimant worked

for businesses which provided cleaning services for offices.  Again, claimant began work

as a person doing the cleaning before becoming a supervisor for the respondent.

The respondent in this case hired a vocational rehabilitation expert, Edie Nichols,

to assist claimant in an effort to look for employment.  Nichols testified at the hearing that

claimant had transferrable job skills.  Specifically, Nichols noted that claimant had

supervisory skills, customer service skills, management skills, and that she was intelligent

and articulate.

In performing her evaluation, Nichols relied upon a functional capacities evaluation

which was performed on May 11, 2009.  The results of that evaluation indicate that

claimant gave a reliable and consistent effort.  The evaluation indicates that claimant

demonstrated the ability to perform work in the light classification which included

occasional lifting of 11 to 20 pounds and frequent lifting of 1 to 10 pounds.  The evaluation

also notes that claimant needs to change from sitting to standing and vice versa after 45

minutes.  The evaluation notes that claimant has the ability to perform various activities

on a constant basis which include balance, intermediate reaching, overhead reaching,

reaching with a 5-pound weight, handling, and fingering.  The evaluation also notes that

claimant can frequently perform various activities such as walking, carrying up to 15

pounds, pushing a cart, pulling a cart, crouching, climbing stairs, sitting, and standing.

Based upon the functional capacities evaluation, Nichols identified various potential

jobs for the claimant.  To claimant’s credit she did contact these employers and in addition

has also contacted various other employers seeking employment.  However, as of the date

of the hearing, the claimant had been unsuccessful in her attempts to find employment.

However, the key question is whether or not the claimant has the capacity to earn wages.

In this particular case, the results from the functional capacities evaluation as well as the

opinion of Nichols indicate that claimant has the capacity to earn meaningful wages.
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Furthermore, while Dr. Chakales had originally indicated that claimant was permanently

totally disabled, in his subsequent report of May 28, 2009, Dr. Chakales indicated that

claimant could attempt to return to work with limitations.

Claimant has the burden of proving by a preponderance of the evidence that she

is permanently totally disabled as the result of her compensable injury.  Based upon the

evidence presented; specifically, the functional capacities evaluation, as well as the

remaining evidence indicating that claimant is only 38 years old, was an honor student in

high school, and Nichols’ testimony, I find that claimant has failed to meet her burden of

proving by a preponderance of the evidence that she is permanently totally disabled.

Instead, after consideration of the relevant wage loss factors, I find that claimant has

suffered a loss in wage earning capacity in amount equal to 60% to the body as a whole.

This combined with her 14% permanent impairment rating entitles her to permanent partial

disability benefits in an amount equal to 74% to the body as a whole.

Having found that claimant is not permanently totally disabled, the Death &

Permanent Total Disability Trust Fund is not liable for payment of compensation benefits.

AWARD

Claimant’s healing period for her compensable injury ended on September 14,

2009.  Claimant has failed to prove by a preponderance of the evidence that she is

permanently totally disabled.  Instead, I find that claimant is entitled to permanent partial

disability benefits in an amount equal to 74% to the body as a whole.  This includes a

permanent physical impairment in an amount equal to 14% to the body as a whole and a

loss in wage earning capacity in an amount equal to 60% to the body as a whole.

Respondent #1 has controverted claimant’s entitlement to all unpaid permanent partial

disability benefits.

Claimant’s attorney is entitled to the maximum statutory attorney’s fee on all unpaid
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benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $748.50.

IT IS SO ORDERED.

                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


