
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE BRITT C. JOHNSON,
Attorney at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE FRANK B.
NEWELL, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 7, 2009, in Little Rock, Arkansas.  A Prehearing Order

was entered in this case on January 14, 2009.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The employer-employee-carrier

relationship existed at all pertinent

times.

2. The claimant’s compensation rate was

$18.43 per hour at the time of injury. 
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3. Some, but not all, of the claimant’s

benefits have been paid by National

Union Fire Insurance (carrier for

respondent) and Blue Cross Blue Shield.

4. This claim has been controverted after

the initial investigation.

5. The benefits paid by Blue Cross Blue

Shield are subject to the provisions of

Ark. Code Ann. § 11-9-411. 

6. The parties should be able to stipulate

to the claimant’s compensation rates as

of the date of the prehearing conference

in this case.

By agreement of the parties, the issues to be litigated

and resolved at the present time are limited to the

following:

Claimant:

1. Compensability of left side carpal

tunnel syndrome and cubital tunnel

syndrome.

2. Whether the claimant’s injury (carpal

tunnel syndrome and cubital tunnel

syndrome in the left extremity) (or more
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than 50% of the injury) arose out of his

employment and was sustained in the

course of his employment.

3. Whether the claimant has reached maximum

medical improvement.

4. Whether the claimant is entitled to

temporary total disability.

5. Whether the claimant is entitled to

permanent partial disability. 

(Reserved)

6. Medical expenses including but not

limited to carpal tunnel syndrome

surgery in September of 2008 and cubital

tunnel syndrome surgery in October of

2008 paid by Blue Cross Blue Shield.

7. Average weekly wage and appropriate

compensation rates.

Respondent:

1. Compensability of the claimant’s carpal

tunnel and cubital tunnel syndrome

condition.

2. Entitlement to medical benefits.
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3. Entitlement to temporary total

disability benefits.

4. Payment of a Court Reporter’s appearance

fee for a deposition scheduled for

Tuesday, January 27, 2009, at 10:00 a.m.

The record consists of the April 7, 2009 hearing

transcript and the exhibits contained therein.  

DISCUSSION

Issue 1: Average Weekly Wage

Arkansas Code Annotated Section 11-9-518 provides:

(a)(1) Compensation shall be computed on the average
weekly wage earned by the employee under the contract
of hire in force at the time of the accident and in no
case shall be computed on less than a full-time
workweek in the employment.

(2) Where the injured employee was working on a piece
basis, the average weekly wage shall be determined by
dividing the earnings of the employee by the number of
hours required to earn the wages during the period not
to exceed fifty-two (52) weeks preceding the week in
which the accident occurred and by multiplying this
hourly wage by the number of hours in a full-time
workweek in the employment.

(b) Overtime earnings are to be added to the regular
weekly wages and shall be computed by dividing the
overtime earnings by the number of weeks worked by the
employee in the same employment under the contract of
hire in force at the time of the accident, not to
exceed a period of fifty-two (52) weeks preceding the
accident.

(c) If, because of exceptional circumstances, the
average weekly wage cannot be fairly and justly
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determined by the above formulas, the commission may
determine the average weekly wage by a method that is
just and fair to all parties concerned.

In the present case, the parties stipulated that the

claimant earned $18.43 per hour.  Although the parties did

not provide data separating the claimant’s regular pay from

his overtime pay, I calculate from the Form AR-W in the

record that the claimant earned $53,389.91 in the 52 week

period preceding his injury, or an average of $1026.73 per

week.  (Jt. Exh. 1) Because the claimant’s average weekly

wage clearly exceed $783.00 per week, I find pursuant to the

provisions of Arkansas Workers’ Compensation Commission

Advisory 2000-1 that the claimant earned sufficient wages to

entitle him to the maximum compensation rates provided by

law for a 2008 injury: $522 per week for temporary total

disability and $392 per week for permanent partial

disability.

Issue 2: Compensability Of Carpal Tunnel Syndrome And        
         Cubital Tunnel Syndrome

The claimant developed symptoms in 2008 in his left arm

which were ultimately diagnosed in part as carpal tunnel

syndrome and in part as cubital tunnel syndrome.  (C. Exh 1.

p. 19 and 28) The claimant underwent surgery and missed time

from work from each condition.  By the time of a deposition
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conducted on February 25, 2009, the claimant was back at

work performing his regular duties.  (R. Exh. 3 p. 30)

The claimant contends that both his carpal tunnel

syndrome and his cubital tunnel syndrome arose out of his

employment as a mechanic for Koppers Industries.  The

claimant described at the hearing a lifting incident that

occurred on July 13, 2008.  (T. 42) In addition the claimant 

described his duties and tools required as a mechanic.  The

claimant testified that he averages between five and six

hours per day using ratchets, between three and four hours

per day hammering, and one hour per day welding.  (T. 80)

In order to receive benefits for a gradual onset or a

cumulative trauma injury, a claimant must prove by a

preponderance of the evidence (1) that he sustained an

injury arising out of and in the course of his employment;

(2) that the injury caused external or internal physical

harm to the body; (3) that the injury is supported by

objective medical finding; (4) that the injury was caused by

rapid repetitive motion; and (5) that the injury was the

major cause of any disability or need for treatment. 

Steveson v. Frolic Footwear, 70 Ark. App. 383, 20 S.W.3d 413

(2000).  However, it is unnecessary to prove rapid

repetitive motion when there is a diagnosis of gradual onset
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carpal tunnel syndrome. Kildow v. Baldwin Piano & Organ, 333

Ark. 335, 969 S.W.2d 190 (1998).

          In the alternative, to prove the occurrence of a

compensable injury as a result of a specific incident which

is identifiable by time or place of occurrence, the claimant

must establish by a preponderance of the evidence: (1) that

an injury occurred arising out of and in the scope of

employment; (2) that the injury caused internal or external

harm to the body which required medical services or resulted

in disability or death; (3) that the injury is established

by medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102(16); and (4) that the

injury was caused by a specific incident and is identifiable

by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997). 

     In the present case, the claimant’s treating surgeon,

Dr. David Rhodes gave conflicting medical opinions on

whether the claimant’s medical conditions are work related. 

A form signed by Dr. Rhodes on August 22, 2008, has checked

a box indicating that the claimant’s left carpal tunnel

syndrome did not arise out of his employment.  (R. Exh. 2 p.

36) A form signed by Dr. Rhodes on October 8, 2008, has

checked a box indicating that the claimant’s left cubital
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tunnel syndrome is not work related.  (R. Exh. 2. p. 42)  In

an undated form completed after November 20, 2008, Dr.

Rhodes again checked a box indicating that the claimant’s

conditions are not work related.  (R. Exh. 2. p 49) 

However, a report signed by Dr. Rhodes on November 20,

2008, includes the written comment: “As Mr. Allen has been a

mechanic for 28 years it is my opinion that greater than 50%

of his carpal tunnel symptoms are related to work.” (C. Exh.

1 p. 31)

The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128 (2000).  The

Commission may review the basis for a doctor’s opinion in

determining its weight and credibility.  Id.  When medical

opinions conflict, the Commission may resolve the conflict

based on the record as a whole and reach the result

consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977). 

In the present case, I find that the claimant has

failed to establish by a preponderance of the evidence that

either his carpal tunnel syndrome or his cubital tunnel

syndrome arose out of his employment.  In reaching this
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conclusion, I am persuaded by the evidence that the

claimant’s treatment and lost time from work were

compensated through group insurance and by the three forms

signed by Dr. Rhodes indicating that the claimant’s

conditions at issue are not work related.

Because the claimant has failed to establish that

either of his conditions at issue arose out of his

employment with Kopper Industries, I find that the issues of

appropriate treatment and appropriate periods of temporary

disability for those conditions are moot.

Issue 3: Liability For The Court Reporter’s Appearance Fee   
        For The Claimant’s Cancelled January 27, 2009        
        Deposition?

The facts are not in dispute.  The parties scheduled

the claimant’s deposition for January 27, 2009, at the

respondent’s request.  At 7:11 a.m. on the morning of

January 27, 2009, Mr. Johnson sent Mr. Newell an e-mail

correspondence cancelling his client’s deposition due to

inclement weather.  Mr. Newell did not check his e-mail that

morning prior to arriving at Mr. Johnson’s office at 10:00

a.m. with a court reporter.  Mr. Newell received a $75

appearance fee bill from the court reporter which Mr. Newell

seeks to have Mr. Johnson pay.
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There is no dispute that the respondents would

ordinarily be responsible for a court reporter’s fee under

Commission Rule 099.20 (2.)(A) for a deposition conducted at

the respondents’ request.  Commission Rule 099.16 provides

that depositions and discovery may be conducted in

accordance the rule of civil procedure for civil actions

unless the parties agree otherwise.  Arkansas Rule Of Civil

Procedure 37 (d) provides for sanctions against a party who

does not appear at his own deposition except where the

failure is substantially justified or where other

circumstances make an award of expenses unjust.

I find that the claimant was substantially justified in

not attending his scheduled deposition in light of the

inclement weather and in light of his attorney’s 7:11 a.m.

e-mail communication to Mr. Newell cancelling the 10:00 a.m.

deposition due to the weather.  While I realize that Mr.

Newell did not read his incoming e-mail that morning, my

experience since 2003 is that Mr. Newell’s law practice

relies greatly on e-mail communication, consistent with Mr.

Johnson’s experience that Mr. Newell’s initial contact with

Mr. Johnson was by e-mail.  Consequently, while I generally

do not condone the practice of attorneys providing by e-mail

communication notice to each other or to this Commission of
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time-sensitive matters, I find Mr. Johnson’s form of

communication in this single case justified in light of the

inclement weather, the early hour of Mr. Johnson’s attempted

communication, the line of e-mail communication first

established by Mr. Newell, and Mr. Newell’s having arrived

at and worked in his office before proceeding to the

scheduled 10:00 a.m deposition in Mr. Johnson’s office. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer-employee-carrier

relationship existed at all pertinent

times.

2. The claimant’s compensation rate was

$18.43 per hour at the time of injury.

3. Some, but not all, of the claimant’s

benefits have been paid by National

Union Fire Insurance (carrier for

respondent) and Blue Cross Blue Shield.

4. This claim has been controverted after

the initial investigation.

5. The benefits paid by Blue Cross Blue

Shield are subject to the provisions of

Ark. Code Ann. § 11-9-411. 
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6. The claimant’s average weekly wage

entitles him to the maximum compensation

rates provided by law for a 2008 injury: 

$522 per week for temporary total

disability and $392 per week for

permanent partial disability.

7. The claimant has failed to establish by

a preponderance of the evidence that

either his carpal tunnel syndrome or his

cubital tunnel syndrome arose out of his

employment for Koppers Industries, Inc.

8. Neither the claimant, nor his attorney,

are liable for the Court Reporter’s

appearance fee for a cancelled

January 27, 2009 deposition scheduled at

the request of the respondents.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


