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STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 10,

2008, in Springdale, Arkansas.  A pre-hearing  order was entered in

this case on September 12, 2007.  This pre-hearing order set out

the stipulations offered by the parties and outlined the issues to

be litigated and resolved at the present time.  A copy of this pre-

hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulation was offered by the parties and are

hereby accepted:

1. The Opinion of January 16, 2007, has become final and is

res judicata of all issues raised and addressed therein.

By agreement of the parties, the issue to be litigated and

resolved at the present time was limited to the following:

1. Additional medical services for the claimant’s left

shoulder complaints.
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In regard to these issues, the claimant contends:

“Claimant was injured on February 27(sic),
2006.  Her neck, left shoulder, left wrist,
and middle finger on left hand were injured
when she was putting a patient to bed and the
patient was combative. The patient grabbed her
left arm and twisted it and grabbed her middle
finger and pulled it.  She reported the
incident to her supervisor, but he didn’t make
a report.”

In regard to these issues, the respondents contend:

“The claimant suffered an injury to her left
hand and shoulder on February 28, 2006, when a
patient grabbed her hand and twisted it.  The
claimant was seen on March 2 and 7, 2006, with
complaints of left arm pain at the Cooper
Clinic by Dr. Karl Haws, who ordered an x-ray
of the claimant’s left hand, which was normal.
Dr. Haws prescribed a brace, sling, and pain
medication.  He released the claimant to light
duty with restrictions of no use of the left
arm.  Subsequent to this, the claimant was
seen on March 12, 2006, at the Siloam Springs
Memorial Hospital emergency room.  At that
point, she complained of pain in her hand and
she was out of pain medication.  The claimant
was released with instructions to continue
wearing her splint and to take Tylenol for the
pain due to her pregnancy.  On March 14, 2006,
the claimant was seen by Dr. Haws for a follow
up.  At that point, the claimant had a normal
examination with complaints of pain.  Dr. Haws
again released the claimant to one handed
light duty. It is the respondents’ contention
that the claimant is not entitled to temporary
total disability since she was released to
light duty on March 2, 2006, and the
respondent/employer had work available for the
claimant.  However, the claimant failed to
appear for work nor did she call in to state
that she was unable to work.  Subsequent to
this, the claimant was terminated on March 31,
2006.  It is the respondents’ position that we
have no medical documentation to support
additional medical treatment. More over, all
of the records of the claimant’s medical
examinations that are in the respondents’
possession have all been normal.”
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 DISCUSSION

The sole issue presented for resolution, at the present time,

was the claimant’s entitlement to additional medical services for

her left shoulder complaints.  The prior final Opinion of January

16, 2007, held that the claimant sustained a compensable injury to

her left shoulder in an employment-related accident on February 28,

2006 (this Opinion also held that the claimant sustained

compensable injuries to her left arm and hand in this same

accident).  However, the burden still rests upon the claimant to

prove that the disputed medical services actually represent

“reasonably necessary medical services” for this compensable

injury. 

Medical services are “reasonably necessary” when they are

necessitated by or have a purpose that is connected with the

compensable injury. Further, the medical services must have a

reasonable expectation of accomplishing their intended purpose or

goal, at the time the services are rendered.  However, the claimant

need not prove that the services were ultimately successful.  

The medical record shows that the claimant was initially

treated for her compensable injuries by Dr. Karl Haws, of Cooper

Family Medicine.  Dr. Haws is a general practitioner and was

apparently the respondent’s company physician.  In his report of

March 31, 2006, Dr. Haws referred the claimant for an orthopaedic

evaluation and treatment.  

The medical record does not indicate that this recommended

evaluation was actually performed until August 16, 2006.  On that
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date, the claimant was seen by Dr. Peter Tang, an orthopaedic

surgeon.  Dr. Tang evaluated the claimant and reviewed her previous

medical records.  Based upon these factors, he recommended a repeat

nerve conduction velocity study with an accompanying

electromyography of the claimant’s left upper extremity.  He also

recommended that the claimant be evaluated for her left shoulder

complaints by a “shoulder specialist”.

The medical record shows that the electrodiagnostic studies,

which had been recommended by Dr. Tang, were performed on August

29, 2006.  These studies were interpreted by the neurologist (Dr.

Michael Morse) as normal.  However, the evaluation of the claimant

by a “shoulder specialist”, as recommended by Dr. Tang, does not

appear to have been performed until December 6, 2007.  As this

evaluation was after the date of the pre-hearing conference and

pre-hearing order, I assume that the respondents had refused to

provide the claimant with this evaluation that had been recommended

by Dr. Tang.

In his evaluation of December 6, 2007, Dr. Christopher Arnold

diagnosed the claimant’s left shoulder difficulties as possible

rotator cuff tendinosis and a possible labral tear.  He recommended

further testing in the form of an MRI of the claimant’s left

shoulder, and directed the claimant to return to further evaluation

and treatment after this test had been completed.  It would appear

from the evidence presented that this MRI of the claimant’s left

shoulder was not performed and the claimant never returned to Dr.

Arnold. It further appears that the recommended testing and follow
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up by Dr. Arnold was not carried out due to the respondents’

refusal to “authorize” or accept liability for the expense of these

services.  

The medical record shows that the claimant was ultimately

seen by Dr. Mark Powell. Dr. Powell is also an orthopaedic surgeon

and specializes in conditions and injuries of the upper extremity,

including the shoulder.  The claimant was initially evaluated by

Dr. Powell on October 2, 2008.  X-rays and a physical examination

of the claimant’s left shoulder were performed by Dr. Powell on

that date.  These yielded similar results to the x-rays and

physical examination conducted by Dr. Arnold. Dr. Powell diagnosed

the claimant’s left shoulder difficulties as a left shoulder

impingement syndrome with possible rotator cuff tear. Dr. Powell

also recommended an MRI of the claimant’s left shoulder (Dr. Powell

further recommended an MRI of the claimant’s cervical spine, based

upon new subjective complaints of neck pain).  

On October 8, 2008, the MRI of the claimant’s left shoulder

was finally performed. This test confirmed one of the possible

diagnosis made by Dr. Arnold.  It was interpreted by the

radiologist as showing an abnormality, which was consistent with

the presence of rotator cuff tendinosis. The test also eliminated

another potential diagnosis made by both Dr. Arnold and Dr. Powell,

as it showed no evidence of an actual rotator cuff tear. The

radiologist’s diagnosis was that of mild rotator cuff tendinosis of

the left shoulder. (Coincidently, the MRI of the claimant’s
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cervical spine, also performed on October 8, 2008, was interpreted

as normal).  

On October 14, 2008, the claimant returned to Dr. Powell for

follow up.  Based upon his evaluations and the results of the MRI

study, Dr. Powell recommended a cortisone injection into the

subacriomial space of the left shoulder and physical therapy on the

claimant’s left shoulder and neck. (He also recommended physical

therapy for the claimant’s subjective neck complaints). The

claimant was further directed to return to Dr. Powell for follow up

in six weeks from this visit. As the current hearing took place

prior to the claimant’s scheduled follow up with Dr. Powell, the

October 14, 2008 report of Dr. Powell is the most recent medical

evidence.

The question of whether the claimant actually experienced a

“compensable injury” to her left shoulder in the employment-related

accident of February 28, 2006, is rendered res judicata by the

prior final Opinion of this Commission, dated January 16, 2007.

The claimant testified that her difficulties with her left shoulder

have been continuously present, since the occurrence of this

compensable injury.  Both the claimant’s testimony and the medical

evidence show no change in the nature of the claimant’s left

shoulder complaint following her compensable injury.  There is also

no evidence of any subsequent trauma to this part of her body.   

These difficulties were clearly present, when Dr. Tang

recommended an evaluation by a “shoulder specialist” on August 16,

2006.  Dr. Tang is a board certified orthopaedic surgeon. His
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expert opinion that the claimant’s compensable left shoulder injury

required an evaluation and possible treatment by a “shoulder

specialist” is entitled to substantial weight and credit.  The

obvious purpose or goal of such an evaluation was to insure an

accurate determination of the nature and extent of the claimant’s

left shoulder injury and to formulate an appropriate treatment

program.  

Although the record reveals that this recommended evaluation

by a “shoulder specialist” was not attempted for over a year

following the recommendation, there is no evidence that such an

evaluation had become unnecessary.  The record shows that the

claimant continued to experience difficulties with her left

shoulder, during this period, that were sufficient to reasonably

require an appropriate evaluation and treatment by a “shoulder

specialist.”  This delay was in obtaining these required medical

services was in no way due to any fault or misconduct on the part

of the claimant. 

 When the claimant was seen by Dr. Arnold, on December 6,

2007, it was clearly for an evaluation and possible treatment of

these  continuing left shoulder complaints from the compensable

injury of February 28, 2006.  Although Dr. Arnold made a

preliminary diagnosis of the nature and extent of this compensable

injury, it was his expert opinion that additional testings, in the

form of an MRI of the claimant’s left shoulder, was medically

appropriate and reasonably necessary for an accurate diagnosis and

to formulate an appropriate treatment program. Clearly, Dr.
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Arnold’s expert medical opinion in this regard to the necessity of

these services is also entitled to substantial weight and credit.

The fact that the recommended testing was not performed and Dr.

Arnold was unable to formulate and provide any appropriate program

of treatment for the claimant’s compensable left shoulder injury

does not appear to be in any way the result of the claimant’s

refusal or failure to comply with his recommendations or any other

type of misconduct on her part.  

The test reasonably  necessary to insure an accurate diagnosis

of the claimant’s extent of the claimant’s compensable left

shoulder injury was not ultimately performed until after the

claimant was seen by Dr. Powell.  Following this test, Dr. Powell

was able to provide a reasonably accurate diagnosis of the nature

and extent of the claimant’s left shoulder injury (i.e. rotator

cuff tendinosis) and to formulate an appropriate treatment program

for the claimant’s compensable left shoulder injury.  

The medical services recommended by Dr. Tang (an evaluation of

the claimant by a “shoulder specialist”), the medical services

provided and recommended by Dr. Arnold (i.e. a physical examination

and MRI of the claimant’s left shoulder), and the medical services

ultimately provided and recommended by Dr. Powell (an evaluation,

an MRI of the left shoulder, an injection of the left shoulder, and

physical therapy) are all of a type and nature commonly recognized

by the general medical community as being appropriate for the

evaluation and treatment of shoulder injuries, as that experienced

by the claimant.
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After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence

establishes that the medical services provided to the claimant for

her left shoulder difficulties by Dr. Christopher Arnold, in

December of 2007, and the medical services provided and recommended

to the claimant for her left shoulder difficulties by and at the

direction of Dr. Mark Powell, on and after October 2, 2008, were

necessitated by or connected with the claimant’s compensable left

shoulder injury of February 28, 2006.  I further find that these

medical services had a reasonable expectation of accomplishing

their intended purpose or goal of accurately diagnosing the nature

and extent of the claimant’s compensable injury, formulating an

appropriate treatment program for this injury, providing

appropriate medical treatment for the physical damage caused by

this compensable injury, and alleviating or reducing the symptoms

and complaints attributable to this compensable injury.  Therefore,

the claimant has proven that these medical services represent

“reasonably necessary medical services” for her compensable left

shoulder injury of February 28, 2006.  Pursuant to the provisions

of Ark. Code Ann. §11-9-508, the respondents are liable for the

expense of these services.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On February 28, 2006, the claimant sustained a compensable

injury to her left shoulder, as well as her left arm and hand.
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3.  The medical services provided and recommended to the

claimant for her left shoulder difficulties by and at the direction

of Dr. Christopher Arnold and Dr. Mark Powell represent reasonably

necessary medical services for her compensable left shoulder

injury.  Specifically, the claimant has proven by the greater

weight of the credible evidence that these medical services were

necessitated by or connected with her compensable left shoulder

injury and had a reasonable expectation of accomplishing their

intended purposes or goals, at the time these services were

rendered or recommended.  Pursuant to Ark. Code Ann. §11-9-508, the

respondents are liable for the expense of these services, subject

to the medical fee schedule.

4.  The respondents have controverted the claimant’s

entitlement to any medical services for her left shoulder

difficulties on and after the date of the pre-hearing order of

September 12, 2007.

5.  As the only controverted benefits herein awarded are in

the form of medical services, no controverted attorney’s fee can be

awarded to the claimant’s attorney.

ORDER

The respondents shall be liable for the expense of medical

services rendered and recommended to her for her compensable left

compensable shoulder injury by and at the direction of Dr.

Christopher Arnold and Dr. Mark Powell.  This liability is subject

to the Commission’s medical fee schedule. 
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All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum  legal rate of interest

until paid.

IT IS SO ORDERED.   

                                                  
       MICHAEL L. ELLIG

                  ADMINISTRATIVE LAW JUDGE                  
            


