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STATEMENT OF THE CASE

On June 17, 2009, the above-captioned claim was heard in Conway, Arkansas.  A

prehearing conference took place on March 30, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  Claimant and Respondents added an additional stipulation, resulting in the following

four, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on March 11, 2008.

3. This claim has been controverted in its entirety.

4. Claimant earned an average weekly sufficient to entitle him to compensation

rates of $462.00 for temporary total disability and $346.00 for permanent

partial disability.

Issues

The parties discussed the issues set forth in Commission Exhibit 1.  With an

additional one added at the hearing, the following were litigated:

1. Whether Claimant sustained a compensable injury in the form of a fracture

to his nose on March 11, 2008.

2. Whether Claimant is entitled to temporary total disability benefits.

3. Whether Claimant is entitled to temporary partial disability benefits.

4. Whether Claimant is entitled to reasonable and necessary medical

treatment.

5. Whether Claimant is entitled to a controverted attorney’s fee.

6. Whether Respondents are entitled to an offset for unemployment benefits

paid.

Contentions

The contentions of the parties are as follows:

Claimant:
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1. Claimant sustained a compensable injury in the scope and course of his

employment.

2. Claimant is entitled to temporary total disability, temporary partial disability,

attorneys’ fee and medical expenses.

3. The injury is compensable because his treating physician has opined that

the nose fracture was directly related to the physical assault by a student

while on the job.

Respondents:

1. Claimant was involved in an altercation at the time of his injury.  In light of

this, it’s Respondents’ position the Claimant did not suffer a compensable

injury while working for Respondent employer.  In the event compensability

is found, it’s Respondents’ position that the medical documentation does not

support entitlement to indemnity benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury on March 11, 2008.

4. Because of the above finding, the other issues at bar, whether Claimant is

entitled to temporary total disability benefits, temporary partial disability

benefits, reasonable and necessary medical treatment, and a controverted

attorney’s fee, are moot and will not be addressed.

SUMMARY OF EVIDENCE

Four witnesses testified at the hearing:  Claimant; Randy Noggle, the Director of

Crossroads Alternative Learning Center (hereinafter “Crossroads”); Bonnie Schwartz, a

teacher’s assistant in Claimant’s classroom at Crossroads; Andrew White, a student who

was involved in the altercation with Claimant; and Richard Hyde, a teacher at Crossroads.

In addition to the pre-hearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit No. 1, containing his

medical records, pay stub, and insurance information, consisting of one index page and

16 pages thereafter; Respondents’ Exhibit 2, Claimant’s medical record dated March 31,

2008 from the Arkansas Otolaryngology Center, consisting of one index page and one

page thereafter; and Respondents’ Exhibit 2, wage records, witness statements, Claimant’s

resignation letter, and documentation concerning Claimant’s child support arrearage,

consisting of one index page and 13 numbered pages thereafter.

ADJUDICATION

A. Compensability
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Claimant has contended that he incurred a compensable injury to his nose as a

result of an alleged assault by students Trey Gertz and Andy White on March 11, 2008.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies here,

defines "compensable injury":

(i) An accidental injury causing internal or external  physical harm to
the body . . . arising out of and in the course of employment and which
requires medical services or results in disability or death.  An injury is
"accidental" only if it is caused by a specific incident and is identifiable by
time and place of occurrence[.]

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

A compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are

those findings which cannot come under the voluntary control of the patient.  Id. §

11-9-102(16).  If the claimant fails to establish by a preponderance of the evidence any of

the requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997); Bivens v.

Conagra Poultry, 2006 AWCC 57, Claim No. F212239 (Full Commission Opinion filed

March 26, 2006).  This standard means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252

(2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).
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The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and  determine the true facts.  Id.  In so doing, the Commission is not required

to believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Based upon the evidence, it is clear that Claimant suffered an injury to his nose as

a result of the March 11, 2008 altercation with Gertz and White.  Claimant testified that

Gertz punched him in the nose, and that he felt it break.  This is corroborated not only by

Schwartz and Hyde, who both saw blood on his face, but White’s witness statement that

he saw Gertz strike Claimant in the nose.  The medical evidence, supported by objective

findings, reflects that Claimant suffered a nasal fracture.  An x-ray taken the day of the

assault showed a fracture of the nasal ala along with a deviated septum.  Dr. Ryan Buffalo

diagnosed him as having a displaced nasal fracture that was traumatic in origin.  In other

words, Claimant suffered an accidental injury that required medical services.

The evidence before me also shows that Claimant went to work at Crossroads,

which is part of Respondent Arch Ford Educational Cooperative, in August 2007 as a

science teacher.  Bonnie Schwartz was an aide in his room, and Richard Hyde worked in

the classroom next door.  Being an alternative school, Crossroads has students who

ended up there due to disciplinary problems elsewhere–which in some instances involved

fighting.  The method of discipline was to write a referral–to refer the misbehaving student
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to official Curtis Bradley in the principal’s office.  Maintaining discipline was in the course

and scope of the teachers’ employment there.

My assessment of the testimony and statements shows that at the time Claimant’s

alleged injury occurred, the school day at Crossroads had ended, and students were

waiting in Claimant’s classroom to board a bus.  Students from other classrooms, including

Gertz and White, were in the classroom waiting as well.  Although dismissal had occurred,

Claimant, as a teacher, was still on duty and was charged with keeping order in the

classroom.  White made a statement that Claimant overhead and which led him to write

a referral on him.  Although Claimant could simply have sent the referral to the office for

follow-up later, due to their exchange he elected to walk White to the office along with the

referral.  As the two proceeded, White stepped on the back of Claimant’s shoe.  In

response, Claimant yelled at him not to step on his foot.

At this point, Gertz entered the picture and shouted at Claimant not to “get in other

people’s faces,” or words substantially similar to those.  Gertz then approached Claimant

and continued to yell at him.  In response to this verbal assault, Claimant physically

assaulted him–seized him by the neck and shook/choked him.  In his testimony, Claimant

stated that he did not remember doing this, but I credit Schwartz’s eyewitness testimony

that this occurred.  White corroborated this.  The evidence shows that Claimant was at

least seven inches taller than Gertz and outweighed him by 50 to 75 pounds.  According

to Claimant’s hearing testimony and White’s handwritten statement the day after the

incident, Gertz was the one who punched Claimant in the face.  Based upon the disparity

in size of the combatants, along with White’s hearing testimony that he (albeit later in the
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fight) restrained Claimant, one reasonable conclusion would be that White held Claimant

and thus enabled Gertz to punch him.  This was Claimant’s version of what occurred.

However, White testified that after Claimant grabbed Gertz’s neck, White pushed

Claimant.  According to his statement, Gertz managed to strike Claimant at this point.  This

version is also reasonable because it comports with Hyde’s testimony that when he arrived

in the room, White and Claimant were about six feet apart.  Schwartz, the only other

hearing witness who was present at this point in the altercation, did not see what

happened because she was on the two-way radio calling an “Orange Bucket”–which was

the distress signal for the school.  Regardless of what exactly transpired at that point, the

evidence shows that Claimant then struck White and White seized him.  More importantly,

the evidence establishes that Claimant, in grabbing Gertz by the throat, was the aggressor.

Arkansas Code Annotated Section 11-9-102(4)(B)(i) (Repl. 2002) provides that the

definition of “compensable injury” excludes the following:

Injury to any active participant in assaults or combats which, although they
may occur in the workplace, are the result of nonemployment-related hostility
or animus of one, both, or all of the combatants and which said assault or
combat amounts to a deviation from customary duties[.]

In Flowers v. Ark. Hwy. And Transp. Dept., 62 Ark. App. 108, 968 S.W.2d 660, (1998), the

Arkansas Court of Appeals ruled that the above provision is written in the conjunctive and

that it contains three prongs that must be satisfied before the exception acts as a bar to

a claim.  Under Flowers, a claim is not compensable only if it is shown:

(1) that the injured employee was an active participant in the assault or
combat;

(2) that the assault or combat is the result of nonemployment-related
hostility or animus; and
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(3) that the assault or combat amounts to a deviation from customary
duties.

With respect to the first prong, it is clear that Claimant was an active participant in the

fight.  In fact, he was the one who escalated the altercation from a verbal to a physical one

when he grabbed Gertz by the neck, and he also hit White later in the fight.  As for the

third prong, it is clear that Claimant deviated from his duties in engaging in combat with

the students.  I do not find that Claimant’s grabbing of Gertz was an act of self-defense;

and as Claimant admitted on the stand, the issuance of a referral was his sole approved

tool of discipline.

But irrespective of the first and third prongs, the second prong has not been met.

There is no evidence in the record that the combat was the result of nonemployment-

related hostility.  To the contrary, the evidence shows that Claimant was not acquainted

with Gertz or White prior to the fight–they were not students of his.  Their relationship was

strictly teacher-student.  As shown above, the hostility arose in the course of Claimant

administering discipline to White.  Because of the failure of this prong, § 11-9-102(4)(B)(i)

does not preclude the compensability of this claim.  See Flowers, supra; Eckwood v. Aert,

2001 AWCC 50, Claim No. E912606 (Full Commission Opinion filed February 16, 2001).

However, Respondents contend that Claimant did not sustain an injury that arose

out of and in the course of his employment.  I must point out that this question is distinct

from the second prong of the Flowers test, supra.  A compensable injury does not include

one suffered when employment services are not being performed.  Ark. Code Ann. § 11-9-

102(4)(B)(iii).  See Parker v. Comcast Cable Corp., 100 Ark. App. 400, ___ S.W.3d ___
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(Ark. App. Dec. 5, 2007).  Employment services are being performed when the employee

is engaged in an activity that is generally required by the performer.  Dairy Farmers of

America, Inc. v. Coker, 98 Ark. App. 400, 255 S.W.3d 905 (2007).  The Commission

employs the same test to determine whether an employee is performing employment

services as it does when determining whether an employee is acting within the scope and

course of his employment.  Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.2d 1

(2002).  The question is whether the injury happened within the time and space boundaries

of the employment, when the employee was carrying out the employer’s purpose or

advancing the employer’s interest, directly or indirectly.  Id.

Unquestionably, the injury occurred with the time and space boundaries of

Claimant’s employment.  As noted above, although the school day had ended and students

were waiting in Claimant’s classroom to board buses, he was charged with maintaining

discipline there.  Claimant admitted that his only role in the disciplinary process was writing

referrals.  The Director of Crossroads, Noggle, testified that teachers are not allowed to

strike a student unless in self-defense.  The evidence shows that it was Claimant, not

Gertz or White, that became physical first.  He did so because of a verbal provocation,

and, as I found above, his seizure of Gertz by the neck was not an act of self-defense.  It

was this act by Claimant that directly led to his being hit in the nose.

In Arkansas State Police v. Davis, 45 Ark. App. 40, 870 S.W.2d 408 (1994), the

Arkansas Court of Appeals held that where an employee was hurt while engaged in activity

that was not only prohibited but unknown to and unaccepted by his superior, the employee

was acting outside the scope and course of his employment.  (citing Fowler v. Baalman,
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361 Mo. 204, 234 S.W.2d 11 (1950); 1A A. Larson, THE LAW OF WORKMEN’S

COMPENSATION §§ 31.00, 31.14(a) (1993)).  See also Hinkle v. Pro Clean Janitorial, 2000

AWCC 233, Claim No. E911478 (Full Commission Opinion filed August 31, 2000).  I find

that Claimant was injured while involved in a prohibited activity.

Even if this were not the case, Claimant’s conduct in seizing Gertz and engaging

in combat with both him and White certainly did not advance the interests of Crossroads

directly or indirectly.  Hence, Claimant was not performing employment services at the time

of his injury, and the nasal fracture did not arise out of and in the course of his employment

at the school.  He has not proven by a preponderance of the evidence that he sustained

a compensable injury.

B. Balance of the Issues

Because of the above finding, the other issues in this case–whether Claimant is

entitled to temporary total disability benefits, permanent partial disability benefits,

reasonable and necessary treatment, a controverted attorney’s fee, and an offset–are moot

and will not be addressed.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, this claim is

hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


