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STATEMENT OF THE CASE

A hearing was held in the above styled claim September 22,

2009,  in Fort Smith, Arkansas. A pre-hearing order was entered in

this case on August 6, 2009.  The pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of this pre-

hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations have been offered by the parties

and are hereby accepted:

1. On or about January 24, 2006, the relationship of

employee-self insured employer-third party administrator

existed between the parties.

2. On January 24, 2006, the appropriate weekly compensation

benefits are $332.00 for total disability and $249.00 for

permanent partial disability.
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3. On January 24, 2006, the claimant sustained a compensable

injury to her right shoulder.

4. There is no dispute at present over medical services or

temporary disability benefits.

5. The claimant’s healing period ended on August 11, 2008.

6. The respondent has accepted liability for and has paid

permanent partial disability benefits based upon the 5

percent permanent physical impairment.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The extent of permanent partial disability for both

permanent physical impairment and permanent functional

disability or loss of wage earning capacity.

2. Appropriate attorney’s fees.

In regard to these issues, the claimant contends:
  
“a. The claimant contends that she is entitled
to permanent disability greatly in excess of
her impairment rating.

 b. The claimant contends that her attorney is
entitled to an appropriate attorney’s fee.”
 

In regard to these issues, respondents contend that

appropriate permanent light duty work within the claimant’s

restrictions was offered to the claimant and she refused this bona

fide offer of employment thereby barring her from permanent

disability benefits in excess of the impairment rating.  In the

alternative, respondents contend that the claimant is not entitled

to permanent disability benefits in excess of the impairment rating

in any event.
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 DISCUSSION

The sole issue for resolution, at the present time, is the

extent of permanent partial disability, which the claimant has

experienced as a result of her compensable right shoulder injury.

This includes both permanent partial disability for permanent

physical impairment and permanent partial disability for permanent

functional disability or loss of wage-earning capacity. The burden

of proof rests upon the claimant in establishing the existence and

extent of permanent partial disability.

In order to be entitled to permanent partial disability

benefits for permanent functional disability, under Ark. Code Ann.

§11-9-522(b), the claimant must first prove the existence and

extent of permanent impairment.  Therefore, the existence and

extent of permanent impairment will be discussed first.

Ark. Code Ann. §11-9-702(c)(1)(B) requires that any

determination of the existence or extent of physical impairment

must be supported by objective and measurable physical or mental

findings. The term “objective findings” is defined in Ark. Code

Ann. §11-9-102(16)(A)(i), as those findings which cannot come under

the claimant’s voluntary control.  Ark. Code Ann. §11-9-522(g)

requires that any assessment of the extent of permanent physical

impairment be made in a manner that conforms to the official rating

Guide of this Commission.  At the present time, this is the

American Medical Association’s Guides to the Evaluation of

Permanent Impairment (fourth edition).  Ark. Code Ann. §11-9-

102(16)(A)(ii)(a), expressly prohibits any consideration of pain in
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determining the existence or extent of permanent physical

impairment.  Ark. Code Ann. §11-9-102(16)(B) requires that in order

to give any consideration to  medical opinions on the existence or

extent of permanent physical impairment, the opinions must be

stated “within a reasonable degree of medical certainty”.  Further,

Ark. Code Ann. §11-9-102(F)(ii)(a) requires that the compensable

injury be the “major cause” of the permanent physical impairment.

The term “major cause” is defined by Ark. Code Ann. §11-9-

102(14)(A) as more than 50 percent of the cause.  

In the present case, the respondents have accepted liability

for permanent partial disability benefits due to a permanent

physical impairment of 5 percent to the body as a whole. The

respondents have apparently based this action on an assessment of

permanent physical impairment made by Dr. John Park, in his report

of August 11, 2008.  Dr. Park is currently the claimant’s primary

treating physician for her compensable right shoulder injury and is

an orthopaedic surgeon. In this report, Dr. Park also stated that

his assessment of permanent physical impairment was based upon the

American Medical Association’s Guides to the Evaluation of

Permanent Impairment (fourth edition).  

The medical evidence contains another assessment of permanent

impairment.  This assessment was made by Dr. Tom Coker, in a report

dated August 17, 2006.  Dr. Coker was the claimant’s initial

treating physician for her compensable injury of January 24, 2006,

and is also an orthopaedic surgeon. Dr. Coker had also treated the

claimant for right shoulder difficulties, prior to the compensable
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injury giving rise to this claim.  He had previously performed

arthroscopic reconstruction of the claimant’s right shoulder in

2004, and performed a second “open” surgical reconstruction of the

claimant’s right shoulder after her current compensable injury.  In

his August 17, 2006 report, Dr. Coker concluded that the claimant

had reached maximum medical improvement and assessed a permanent

physical impairment of 6 percent to the upper extremity for the

claimant’s compensable injury of January 24, 2006.  Dr. Coker

indicated that his assessment of permanent physical impairment was

based upon residual weakness and loss of range of motion of the

claimant’s right shoulder. However, he did not indicate whether he

used the official rating Guides to arriving at this rating.  

Clearly, expert medical opinion on the extent of permanent

physical impairment is certainly helpful. However, it is not

conclusive.  It is the statutory duty  of this Commission, rather

than any medical expert, to ascertain the existence and extent of

permanent physical impairment in a manner that satisfies all of the

various requirements of the Act.

Dr. Coker’s rating of 6 percent to the body as a whole was

made in August of 2006.  This was prior to the last attempt at

surgical reconstruction made by Dr. Park, on December 4, 2007. This

assessment was also made prior to the last MRI, which was performed

at the request of Dr. Coker, on January 30, 2007.  This MRI study

showed that the previous reconstruction of the claimant’s right

shoulder by Dr. Coker had failed and that the claimant had

experienced additional damage to her shoulder. 
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 I find that the assessment of impairment by Dr. Coker is not

a reasonably accurate depiction of the extent of the claimant’s

permanent physical impairment to her right shoulder and is not

entitled to any weight or credit.  Clearly, the claimant has

experienced further damage to this joint after this assessment.

Further, this assessment appears to have been based on factors that

could be subjective.  Finally, there is no indication that the

method employed in this assessment was derived from the official

rating Guide.  

Dr. Park’s assessment of a 5 percent permanent physical

impairment would appear to be inconsistent with the extent of

objective permanent damage to the claimant’s right shoulder joint,

as shown the medical evidence, including the various reports and

records of both Dr. Coker and Dr. Park.  This assessment by Dr.

Park and various other statements made in his report of August 11,

2008, are clearly inconsistent with statements that he makes in

reports authored both before and after August 11, 2008.

  In his report of August 11, 2008, Dr. Park stated:

“Passive range of motion is full and there is
no functional impairment to the shoulder,
although, the patient does have a strength
deficit, although, it is not a specific nerve
deficit.”  (emphasis mine)

However, in his prior report of February 21, 2008, Dr. Park

had noted that the claimant had  a massive rotator cuff deficiency

and that she would never be able to return to work in her prior

capacity as a nursing assistant or nurse’s aide.  In his prior

report of May 20, 2008, Dr. Park noted that the claimant’s shoulder
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had not improved. In his subsequent report of November 6, 2008, Dr.

Park indicated that it was his opinion the claimant would be

permanently unable to use her right arm for anything except light

activities and only then with the arm at her side.  He further

stated that the claimant had a pseudo-paralysis of her right arm,

on a permanent basis, because she did not have a functional rotator

cuff.  In his report of January 2, 2009, Dr. Park stated that the

claimant had a massive rotator cuff deficiency with no functional

cuff working overhead and that he doubted there would be any change

in this condition, as far as function.  In a notation of January

21, 2009, Dr. Park indicated that the claimant had a “massive

unrepairable rotator cuff tear” in her right shoulder and had

essentially no use of her right arm.  Curiously, he also indicates

that the claimant did not reach maximum medical improvement (MMI)

until January 21, 2009. 

 After consideration of all the evidence presented, I find

that Dr. Park’s assessment of permanent impairment is not a

reasonably accurate depiction of the claimant’s actual permanent

physical impairment and is not entitled to any weight and credit.

Clearly, when he made this assessment it was predicated on the

claimant having no functional impairment to the shoulder.  His own

reports show this to not be the case.  Further, even though he

recites that he used the official rating Guide to arrive at this

degree of impairment, I can find no method espoused by the Guides

that , when applied to the objectively established permanent damage
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that has been caused to the claimant’s right shoulder by her

compensable injury of January 24, 2006, would yield such a rating.

The medical evidence establishes that the claimant’s

compensable injury of January 24, 2006 has resulted in two surgical

reconstructions or arthoplasties of the claimant’s right shoulder

joint, as well as at least one acromyoplasty and excision of the

distal clavicle.  Neither of these surgeries appear to have been of

any great success.  Under table 27 on page 61 of the American

Medical Association’s Guides to the Evaluation of Permanent

Impairment (fourth edition), a resection arthroplasty of the

shoulder, even if successful, is to be given a permanent physical

impairment of 24 percent to the upper extremity, which would

extrapolate to a permanent physical impairment of 14 percent to the

body as a whole (see table 3 page 20 of the Guides).

Clearly, this degree of permanent physical impairment would be

calculated in a manner that would conform to the Commission’s

official rating Guide.  It would also give no consideration to

pain, loss of range of motion, loss of strength, or any other

potentially “subjective” findings. Further, as this degree of

impairment is to be  based solely upon the medical treatment

necessitated by the compensable injury of January 24, 2006, this

compensable injury would clearly be the “major cause” of this

degree of permanent impairment.

Therefore, it is my finding that the claimant has proven by

the greater weight of the credible evidence that she has sustained

a permanent physical impairment of 14 percent to the body as a
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whole, as a result of her compensable right shoulder injury of

January 24, 2006.  She would clearly be entitled to permanent

partial disability benefits for this permanent physical impairment.

    It next becomes necessary to address the claimant’s entitlement

to permanent partial disability benefits for permanent functional

disability or loss of wage-earning capacity, as provided by Ark.

Code Ann. §11-9-522(b).  Under the provisions of this subsection,

additional permanent partial disability benefits for permanent

functional disability or loss of wage-earning capacity cannot be

awarded, if the claimant has returned to work, has obtained other

employment, or has a bona fide and reasonably obtainable offer to

be employed at wages equal to or greater than the average weekly

wage at the time of the accident. Under the provisions of Ark. Code

Ann. §11-9-522(c), the respondents have the burden of proof in

establishing these facts.

The evidence presented clearly shows that the respondent

offered to return the claimant to employment in October of 2008.

At the time of this initial offer, the respondent indicated that

the claimant would be provided with an employment position that

complied with the limitations and restrictions set out in the

Functional Capacity Evaluation that had been performed on June 17,

2008.  It must be noted that various documents, which were authored

by Dr. Park, after the FCE, indicate more severe limitations on the

claimant’s potential employment activities, than those indicated by

the FCE. In his report of November 6, 2008, Dr. Park stated that

the claimant was limited to essentially one arm duty and could use
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her injured arm for only light activities and, even then, her arm

must remain at her side. In a Medical Limitation Form, dated

January 21, 2009, Dr. Park limited the claimant to occasionally

lifting less than 10 pounds with her injured arm and then only

less than 90 degrees from her body.  She was restricted from

pushing or pulling with her right arm. Finally, she was restricted

from reaching to handle or manipulate objects and must be able to

maintain her arm at her side.

Kay Hatman, the respondent’s office manager, testified that

she made the job offer to the claimant, in person, on October 31,

2008.  She had previously attempted to notify the claimant of the

offer by certified mail, but had been unsuccessful in this attempt.

She stated that she advised the claimant, at this meeting, that the

claimant had a week (until November 7, 2008) to either accept or

reject the offered employment.  It was her testimony that she

received no response from the claimant to this offer.  She stated

that she again made various attempts, after November 7, 2008, to

contact the claimant, but was unsuccessful. She testified that

finally, on November 12, 2008, she sent the claimant a notice by

certified mail, that informed the claimant that the claimant’s

employment was terminated. 

Ms. Hatman also stated that, if the claimant’s physician had

changed or altered the claimant’s restrictions, the offered light

duty position would have been altered to accommodate these

restrictions.  Ms. Hatman acknowledged that the employment

position, which was offered the claimant, was not a position
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regularly maintained by the respondent, but stated that this

position would have been available to the claimant for as long as

necessary. Ms. Hatman also conceded that, to her knowledge, there

had been no one employed on permanent light or restricted duty,

either before or after the claimant’s injury. Ms. Hatman testified

that the position offered the claimant would pay the same basic

hourly rate and the same shift differential (even though the

claimant would actually be working a shift with a lesser shift

differential) that the claimant was receiving at the time of the

compensable injury.  Finally, she stated that the position would

guarantee the claimant a full work week and any overtime that the

claimant might, in this light duty position, would be compensated

in the same manner as the claimant’s preinjury position.  However,

no amount of overtime would be guaranteed.

The claimant testified that when she met with Ms. Hatman, on

October 31, 2008, she informed Ms. Hatman that she had an upcoming

appointment with Dr. Park and was advised that she would be allowed

to see Dr. Park before accepting or rejecting the offered position

and she was given until Friday, November 7, 2008.  In her

testimony, the claimant refers to some sort of “paperwork” she

“needed” to get before trying to go back to work.  She testified

that she was unable to get this “paperwork” from Dr. Park, until

Tuesday, which would have been November 11, 2008. She testified

that after getting this “paperwork”, she contacted Ms. Hatman and

told her that she was on her way into the respondent’s office with
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the “paperwork”.  The claimant stated that  Ms. Hatman then advised

her that the light duty position was no longer open.

The claimant testified that she has attempted to obtain other

employment, but has been unsuccessful in actually obtaining any

other employment.  She stated that she had not earned any wages,

since her light duty position with the respondent, prior to her

last surgery.  

The first question is whether the respondent’s offer of

employment to the claimant, in October and November of 2008,

represents a “bona fide and reasonably obtainable offer” of

employment. There is no doubt that the respondent had previously

provided the claimant with limited or light duty work, during a

major part of her healing period from the effects of the

compensable injury.  Further, the claimant appears to have returned

to such employment on each occasion it was offered. The

respondent’s urgency, in regard to the deadline on the October 31,

2008 offer of employment, is somewhat puzzling.  There is no

indication that such a deadline or cut off was placed on any of the

claimant’s previous offers of light duty employment, even though a

speedy response to these offers would have substantially benefitted

the respondent by terminating their liability for temporary total

disability benefits.  However, by the time of the offer on October

31, 2008, the claimant’s healing period had finally ended and there

would appear to be no direct benefit to be gained by the respondent

from a speedy response to the offer.  Certainly, one can understand

the reluctance of the respondent to leave such an offer open
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indefinitely.  However, the claimant’s desire to confirm her

limitations and restrictions with her treating physician is also

reasonable and understandable.  It is apparent from the evidence

presented that the job being made available to the claimant was not

a regular employment position, which needed to be filled as soon as

possible in order to allow the respondent to continue to function

smoothly. Rather, this position was one essentially created for the

claimant, in order for the respondent to reduce their liability for

permanent functional disability. This could have been accomplished

without placing a 7 or even 10 day deadline on accepting the

offered employment. In fact, this purpose could have been

accomplished by the respondent offering the claimant this tailor

made employment position all the way up to the time of the hearing.

   After consideration of all the evidence presented, it is my

opinion that the respondent has failed to establish by the greater

weight of the credible evidence that the offer of employment, which

they made to the claimant on October 31, 2008, was a bona fide and

reasonably obtainable offer of employment, within the meaning of

Ark. Code Ann. §11-9-522(b)(2). Thus, I further find the provisions

of this subsection do not bar the claimant from entitlement to a

determination of the extent of permanent functional disability or

loss of wage-earning capacity.

 I would also note that the respondent has the burden of

proving that the offer of employment was at wages equal to or

greater than those, which the claimant was receiving at the time of

her compensable injury.  While the respondent has indicated that
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this offer of employment was at the same hourly rate as the

claimant was receiving at the time of her compensable injury, this

does not mean that the claimant would have received weekly wages

equal to or greater than those that she was earning at the time of

her compensable injury.  Clearly, at the time of the claimant’s

compensable injury, she was obviously working considerable

overtime, as the stipulated average weekly wage would significantly

exceed the wages for an average work week at the claimant’s hourly

rate of pay.  The testimony of Ms. Hatman establishes that the

light duty position offered the claimant had no guarantee of

overtime.  In light of the fact that this was essentially a created

position and not one regularly maintained by the respondent, the

claimant’s likelihood of receiving any overtime in this position

would be highly doubtful.  Thus, the respondent has also failed to

prove that the position they briefly offered to the claimant was at

wages equal to or greater than those she was receiving at the time

of her compensable injury.  The respondent’s failure to prove this

necessary fact would also prevent Ark. Code Ann. §11-9-522(b)(2)

from barring the claimant’s entitlement to benefits for permanent

functional disability, at the present time.

As I have found that Ark. Code Ann. §11-9-522(b)(2) does not

bar the claimant from receiving permanent partial disability

benefits for permanent functional disability or loss of wage-

earning capacity, at the present time, it now becomes necessary to

determine the extent of such benefits. In making this
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determination, Ark. Code Ann. §11-9-522(b)(1)requires that this

Commission consider the extent of the claimant’s permanent physical

impairment from her compensable injury, the claimant’s age,

education, prior work experience, and all other matters reasonably

expected to affect the claimant’s future earning capacity.  

The evidence establishes that the claimant has experienced a

permanent physical impairment of 14 percent to the body as a whole,

as a result of the effects of her compensable injury of January 24,

2006. The evidence further reveals that the claimant is 36 years

old and is a high school graduate. The claimant has previous work

experience as a logger, farm worker, and roofer.  She has also been

employed as an assembly line worker and as a CNA.  She continues to

hold a valid CNA license. From the greater weight of the credible

evidence presented, the claimant appears to be well motivated to

returning to employment. She unquestionably returned to limited or

light duty employment with this respondent, every time she was

released to do so by her treating physician.  It even appears that

she attempted to return to limited or light duty employment after

her final release from treatment by Dr. Park, even though it was

not within the time limit set by the respondent.  The claimant’s

testimony, which I find to be credible, shows that she has

continued to seek employment elsewhere, since her final release by

Dr. Park.

The claimant’s testimony and the medical evidence presented

shows that her January 24, 2006 compensable injury has

substantially limited the claimant’s use of her right upper
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extremity. She has sustained a significant loss of mobility of her

shoulder and strength in her arm.  She is medically restricted from

engaging in any employment that would require her to lift 10 pounds

or more with her right arm, from performing any pushing or pulling

with her right arm, and from using her right arm to manipulate

objects at or above a 90 degree angle to her body.

These restrictions would prevent the claimant from returning

to any regular employment position as a CNA, as such positions

generally require the ability to grasp, lift, and move heavy

objects (primarily patients) with both arms.  She would also be

unable to return to her employment as a logger, roofer, or farm

worker, as these positions also require the ability to use both

arms and hands to lift, carry, and manipulate heavy objects with

both hands.  Although these restrictions would further preclude the

claimant from performing many types of assembly line positions,

there is certainly some assembly line positions that would conform

with the claimant’s restrictions. There are also some potential

employments in the clerical and sales fields, which the claimant

would be physically and mentally capable of performing.

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that she has sustained a permanent partial

disability, which is due to permanent functional disability or loss

of wage-earning capacity, that is in the amount of 20 percent to

the body as a whole. This would be in addition to the permanent

partial disability benefits of 14 percent to the body as whole, to
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which the claimant is entitled for permanent physical impairment.

Overall, I find that the claimant is entitled to permanent partial

disability benefits in the amount of 34 percent to the body as a

whole.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2.On January 24, 2006, the relationship of employee-self

insured employer-third party administrator existed

between the parties.

3.On January 24, 2006, the claimant earned wages

sufficient to entitle her to weekly compensation benefits

of $332.00 for total disability and $249.00 for permanent

partial disability.  

4.On January 24, 2006, the claimant sustained a

compensable injury to her right shoulder.

5.There is no dispute, at the present time, over the

claimant’s entitlement to reasonably necessary medical

services for her compensable right shoulder injury. 

6. There is no dispute, at the present time,  over the

claimant’s entitlement to temporary total disability

benefits as a result of her compensable right shoulder

injury.

7. The claimant’s healing period from the effects of her

compensable right shoulder injury ended on August 11,

2008.
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8. The claimant has proven by the greater weight of the

credible evidence that her compensable right shoulder

injury of January 24, 2006, was the major cause of a

permanent physical impairment of 14 percent to the body

as a whole. Specifically, the greater weight of the

credible evidence presented shows that this degree or

percentage of permanent physical impairment is supported

by “objective findings”, was computed in a manner that

conforms to the Commission’s official rating Guide, and

gives no consideration to pain or other subjective

findings. The claimant would be entitled to permanent

partial disability benefits for this permanent physical

impairment.

9. The respondents have failed to prove by the greater

weight of the credible evidence that the claimant has

returned to employment or has a bona fide or reasonably

obtainable offer of employment at wages equal to or

greater than her average weekly wage at the time of her

accident and compensable injury. Therefore, the claimant

is not barred from receiving permanent partial disability

benefits for permanent functional disability or loss of

wage-earning capacity, in addition to the permanent

partial disability benefits for permanent physical

impairment.

10. The claimant has proven by the greater weight of the

credible evidence that her compensable injury of January
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24, 2006, was the major cause of a permanent functional

disability or loss of wage-earning capacity that is in

the amount of 20 percent to the body as a whole. In

determining this degree or percentage of permanent

functional disability consideration has been given to the

extent of the claimant’s permanent physical impairment,

her age, education, previous work experience, and all

other facts reasonably expected to effect her future

earning capacity. The claimant would be entitled to

permanent partial disability benefits for this percentage

or degree of permanent functional disability or loss of

wage-earning capacity.

11. The claimant’s overall degree or percentage of

permanent  partial disability is in the amount of 34

percent to the body as a whole. 

12. The respondents have controverted the claimant’s

entitlement to any permanent partial disability benefits

in excess of 5 percent to the body as a whole. The

appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on all permanent partial

disability benefits awarded, which are in excess of 5

percent to the body as a whole. 

ORDER

The respondents remain liable for all reasonably necessary

medical services, which the claimant may require for her

compensable right shoulder injury.
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The respondents shall pay to the claimant permanent partial

disability benefits equivalent to a 34 percent permanent partial

disability to the body as a whole.

This includes permanent partial disability for permanent

physical impairment in the amount of 14 percent to the body as a

whole and permanent partial disability for permanent functional

disability or loss of wage-earning capacity, in the amount of 20

percent to the body as a whole. The respondents shall be entitled

to credit for the permanent partial disability benefits previously

paid.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on all permanent partial

disability benefits herein awarded that are in excess of 5 percent

to the body as a whole. One-half of this fee is the obligation of

the respondents in addition to such benefits. The remaining one-

half of this attorney’s fee is to be withheld by the respondents

from such benefits. 

All benefits awarded, which have heretofore accrued, are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                         
                         MICHAEL L. ELLIG
                         ADMINISTRATIVE LAW JUDGE
                                         


