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STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 22,

2009, in Fort Smith, Arkansas. A pre-hearing order was entered in

the case on August 11, 2009.  The pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of this pre-

hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On April 29, 2009, the relationship of employee-employer-

carrier-TPA existed between the parties.

2. The appropriate compensation rates are $550.00 for total

disability and $413.00 for permanent partial disability

benefits. 

3. On April 29, 2009, the claimant sustained a compensable

injury to his lower back.
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4. There is no dispute at present over medical services,

accruing to date.

5. The respondents have controverted the claimant’s

entitlement to any temporary disability benefits to date.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to temporary total disability

from May 5, 2009 through a date yet to be determined.

2. Attorney’s fees.

In regard to these issues, the claimant contends:
  
“(a) The claimant contends that he is entitled
to wage loss and rehabilitation.

 (b) The claimant contends that he is entitled
to permanent partial disability.

 (c) The claimant contends that he suffered a
compensable injury to his lower back and is
entitled to continued medical treatment,
including but not limited to, all future
surgeries and complications arising from his
injury.”
  
 

In regard to these issues, respondents contend:

“Respondents contend this claim was accepted
as a medical only claim. The claimant was
released to return to work and voluntarily
discontinued his employment on 5/5/09 for
reasons unrelated to his work related injury.
It is respondents position that work was
available for the claimant within any
limitations and restrictions assigned by his
treating physician. In light of this, its
respondents position that indemnity benefits
are not due and owing in this matter.”
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 DISCUSSION

The sole issue, at the present time, is the claimant’s

entitlement to temporary total disability benefits for his

compensable lumbar injury from May 5, 2009 through a date yet to be

determined. The burden rests upon the claimant to prove his

entitlement to these benefits.

The compensable injury sustained by the claimant was to a

portion of his body that is considered “unscheduled”.  Thus, in

order to be entitled to the temporary total disability benefits he

now seeks, the claimant must prove that he continued within his

period of the effects of his compensable lumbar injury and

continued to be rendered totally disabled from regular gainful

employment as a result of the effects of this compensable lumbar

injury.

The duration of the healing period is a medical question,

which must be resolved on the basis of the greater weight of the

medical evidence presented. The “healing period” is defined by Ark.

Code Ann. §11-9-102(12) as the period for healing of an injury

resulting from an accident. Applicable case law provides that this

healing period continues until the injured worker has achieved the

maximum benefit of time and medical treatment in returning to as

near his preinjury state as the permanent character of the injury

will allow. Once the physical damage caused by the compensable

injury has resolved, or at least stabilized, at a level where

nothing further in the way of time or medical treatment offers a
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reasonable expectation of improvement, then the healing period has

ended.

In the present case, the medical evidence presented shows that

the claimant was under active medical treatment for his April 29,

2009 compensable injury from May 8, 2009 through July 24, 2009.

Initial treatment was provided for the claimant’s compensable

injury by physicians at the Sparks Regional Medical Center

emergency room on May 8, 2009. Between April 13, 2009 and June 19,

2009, the claimant was under active medical treatment for his

compensable lumbar injury by Dr. Randall Carson. Dr. Carson is a

general practitioner and was selected by the respondent to provide

the claimant with treatment for the compensable injury.  Dr. Carson

subsequently referred the claimant for further evaluation and

treatment of the compensable injury to Dr. Thomas Cheyne of the

River Valley Musculoskeletal Center. Dr. Cheyne has provided the

claimant with treatment from July 6, 2009 through, at least, July

24, 2009. On that date, Dr. Cheyne recommended that the claimant

undergo a second epidural steroid injection and directed the

claimant to return for follow up after this injection. No

subsequent medical reports or records have been introduced.

However, it is apparent from Dr. Cheyne’s report of July 24, 2009

that the claimant’s compensable injury had not healed or even

stabilized, at that time.

I recognize that the claimant had experienced substantial

permanent damage to his lumbar spine, prior to the compensable

injury of April 29, 2009. The evidence shows that the claimant had
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undergone a laminectomy at L5-S1 in 1998 and a subsequent

discectomy and fusion from L4 to S1 in 2004. However, the most

recent MRI indicates that the claimant’s lumbar difficulties

primarily involve the L3-4 level, which was shown to be normal at

the time of the claimant’s previous surgeries.  I find that the

greater weight of the evidence establishes that the claimant’s

current difficulties with his lower back or lumbar spine are the

result of the compensable injury of April 29, 2009, and not a

continuation or recurrence of the previous lumbar difficulties.

It must also be noted that the claimant was in a motor vehicle

accident, after the occurrence of his compensable lumbar injury of

April 29, 2009.  This motor vehicle accident occurred on May 14,

2009. The police report indicated that this was a relatively minor

collision. The medical evidence  and the claimant’s testimony show

that the claimant’s back or lumbar complaints, following this motor

vehicle accident continued to be essentially identical with the

complaints the claimant has experienced since his compensable

injury of April 29, 2009.  There is absolutely no difference

between the claimant’s symptoms when he consulted Dr. Carson on May

13, 2009, the day before the motor vehicle accident. It is my

opinion that the greater weight of the credible evidence shows that

the claimant’s continuing difficulties with his low back or lumbar

spine, on and after May 14, 2009, remain the result of the

compensable injury of April 29, 2009 and are not related to the

subsequent motor vehicle accident of May 14, 2009.
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After consideration of all the evidence presented, I find that

the greater weight of the credible evidence establishes that the

claimant has remained within his healing period from the effects of

his admittedly compensable lumbar injury of April 29, 2009, from

the day of his employment-related accident though a date yet to be

determined, but at least some time after July 24, 2009.  Thus, the

claimant has satisfied the first requirement for the temporary

total disability benefits that he now seeks.

The claimant must next prove that his compensable injury of

April 29, 2009 has also rendered him totally disabled from regular

gainful employment from May 5, 2009 through a date yet to be

determined.  At this point, it appears from the respondents’

contentions that the respondents are raising, as a defense, the

provisions of Ark. Code Ann. §11-9-526.  Under this subsection, a

claimant may be barred from receiving temporary total disability

benefits, during any period wherein he unjustifiably refuses an

offer of suitable employment. However, as the provisions of this

subsection inure to the benefit of the respondents, the respondents

have the burden of proof of establishing all of the elements

necessary to invoke the application of this provision. Thus, the

claimant must first meet his burden of proving total disability,

during the period in question.  If he does so, then the respondents

have the burden of proving all of the necessary elements for the

application of the provisions of Ark. Code Ann. §11-9-526. 

In the present case, both the claimant’s testimony and the

medical evidence show that the compensable injury has restricted or
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limited the claimant’s employment activities, at least temporarily.

Initially, the claimant was medically restricted by Dr. Carson from

engaging in any employment activities that involved lifting,

pushing, or pulling in excess of 20 pounds. He was further

prohibited from engaging in repetitive bending or twisting at the

waist, stooping, kneeling, or crawling. Finally, he was limited to

employment positions that would allow him to sit or stand at will.

Dr. Carson subsequently raised the limit on lifting, pushing, or

pulling to 50 pounds, but maintained the restrictions of no

repetitive bending or twisting at the waist, kneeling or crawling,

or stooping and continued the requirement that the claimant must be

able to sit or stand at will. Dr. Cheyne appears to have agreed

with these restrictions. The claimant also testified that he

believed himself to be capable of physically performing employment

activities that complied with these restrictions or limitations. 

While there are clearly types of employment positions that

would be within these medical restrictions, these restrictions must

also be considered in light of the fact that the claimant currently

continues under active medical treatment for his compensable injury

of April 29, 2009. Further, the greater weight of the evidence

indicates that the claimant’s compensable injury is likely more

than a simply lumbar strain.  As previously indicated, the MRI

study, which was performed on June 15, 2009, revealed the presence

of damage to the L3-4 disc in the form of a protrusion that

extended into the neural foramina. When the claimant’s physical

restrictions from his compensable lumbar injury of April 29, 2009,
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are considered in light of his continuing need for treatment, it is

highly improbable that the claimant could obtain employment in the

open job market.  

Therefore, I find that the claimant has proven, by the greater

weight of the credible evidence, that he has continued to be

rendered totally disabled from performing regular gainful

employment, as a result of the effects of his compensable lumbar

injury from May 5, 2009 through a date yet to be determined. This

would satisfy the second requirement for his entitlement to

temporary total disability benefits during this period.

Now, it becomes necessary to determine if the claimant is

barred from receiving these temporary total disability benefits by

the provisions of Ark. Code Ann. §11-9-526. This section expressly

requires that there must first be an offer of “suitable

employment”. Next, the claimant must unjustifiably refuse such

employment. Finally, both the offer of suitable employment and the

unjustified refusal must continue throughout the period wherein the

claimant is otherwise entitled to temporary total disability

benefits. 

The evidence reflects that the claimant continued to perform

his regular maintenance position for two days following his

compensable injury. This position required the claimant to engage

in heavy lifting, bending and twisting at the waist, kneeling, and

stooping. On the third regular work day, a meeting took place

between the claimant, Robert Gates (the claimant’s immediate

supervisor) and Dennis Everett (the overall maintenance
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supervisor). This meeting concerned the occurrence of the accident

that gave rise to the claimant’s compensable injury. In this

accident, extensive damage had apparently occurred to expensive

equipment with a resulting loss of production.

All three participants in this meeting testified. However,

there is some discrepancy in the description of the conversations

that occurred during this meeting.

 The claimant testified that this was the third in a series of

conversations that had occurred between himself and Mr. Everett

since the accident.  He stated that during this meeting the

discussion got heated, and Mr. Everett told him that he could

either tender his resignation or the termination process would be

started. The claimant stated that he never told Mr. Everett that he

resigned, but merely handed his keys to Mr. Everett.

 Mr. Everett testified that he never told the claimant to

either resign or face termination and that there was no prior

mention of the claimant’s job being in jeopardy. It was Mr.

Everett’s testimony that the claimant spontaneously made the

statement that he should probably resign.  Mr. Everett stated that,

when he specifically asked the claimant if he was resigning, the

claimant replied “yes” and handed over his keys.  Mr. Everett

testified that he then accepted the claimant’s resignation, took

the keys, and had the claimant escorted from the plant.

  Mr. Gates testified that the discussion between the claimant

and Mr. Everett became heated, as it progressed.  Mr. Gates stated

that the claimant asked Mr. Everett if Mr. Everett wanted him to
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resign. He then testified that  Mr. Everett responded by asking the

claimant if he was resigning.  Finally, he testified that, at that

point, the claimant dropped his keys into Mr. Everett’s hand and

walked out of the office.  However, with some help from the

respondents’ attorney, Mr. Gates recalled the claimant verbally

responding to Mr. Everett’s inquiry and expressly saying that he

resigned. It was Mr. Gates’ further testimony that, prior to this

exchange, there had been no mention by Mr. Everett of any

termination of the claimant.

Both Mr. Everett and Mr. Gates testified that there was light

duty employment available at the respondent’s plant that would have

complied with the initial restrictions imposed by Dr. Carson on May

15, 2009 and the subsequent restrictions that were imposed by Dr.

Carson on June 5, 2009.  It was even Mr. Everett’s testimony that

the claimant’s regular job did not require lifting in excess of 50

pounds (he did not address the other restrictions imposed by Dr.

Carson). Finally, Mr. Everett stated that it was company policy to

provide light or limited duty positions to injured workers.

However, both Mr. Everett and Mr. Gates testified that, to

their knowledge, no light duty employment position had ever

actually been offered to the claimant that would have been within

the restrictions imposed by Dr. Carson.  In fact, Mr. Everett

testified that he would not have hired the claimant back, because

he had previously resigned.

Linda Hobbs, the Human Resource Manager for the respondent,

testified on behalf of the respondent. In her testimony, she
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recalled a conversation that occurred between herself and the

claimant about the availability of a light duty position. She

testified that the claimant had contacted her and inquired if any

light duty position was available. She stated that she informed the

claimant that she was unaware of any light duty position that would

be available to him, because he had resigned and that light duty

was not made available to a “terminated” employee.  However, she

advised the claimant that she would check into the matter and call

him back.  She stated that she checked into the matter “with the

appropriate parties” and was apparently advised that no light duty

would be made available. If further appears that she never “called

the claimant back”. She conceded that the claimant was never

actually offered a light duty position.

After consideration of all the evidence presented, it is my

opinion that the evidence fails to show that the respondent ever

“offered or procured for” the claimant “suitable employment” that

complied with his medical restrictions, which were imposed as a

result of his compensable injury of April 29, 2009.  Without an

actual offer of suitable employment, there can be no “refusal”,

unjustified or otherwise.  Thus, Ark. Code Ann. §11-9-526 would be

inapplicable to the present claim and does not act as a bar to the

claimant receiving any temporary total disability benefits for his

compensable injury to which he would otherwise be entitled.

In reaching this finding, I have not overlooked the

respondents’ argument that it should somehow be “excused” by the

claimant’s previous resignation from having to actually “offer”
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the claimant a limited or light duty position that would be within

the medical restrictions and limitations imposed upon his potential

employment activities as a result of his compensable lumbar injury.

However, the provisions of Ark. Code Ann. §11-9-526 expressly

required such a continuing offer of employment, and  do not provide

any excuse or exceptions. The Legislature, in its enactment of Ark.

Code Ann. §11-9-1001, made it abundantly clear that all of the

provisions of the Arkansas Workers’ Compensation Act, including the

provisions of Ark. Code Ann. §11-9-526, are to be “strictly”

interpreted by both this Commission and the Appellate Courts.  In

fact, the application of this rule to §11-9-526,  has been clearly

recognized by the Court of Appeals, Superior Industries v.

Thomaston, 72 Ark. App. 7, 32 S.W. 3d 52 (2000).

  I would note that Ark. Code Ann. §11-9-522(c)(2) also has a

qualifying requirement of providing or procuring suitable

employment.  However, the Legislature did see fit to “excuse” a

respondent from having to actually provide or procure a suitable

employment position for the claimant, in order to take advantage of

this subsection.  No actual offer of employment was necessary, if

the claimant has been discharged for misconduct in connection with

the work or if the claimant left the employment voluntarily and

without good cause connected by the work.  The Legislature was well

aware of the similar requirements contained in Ark. Code Ann. §11-

9-526.  Yet, it did not see fit to attach any similar “excuse” to

this section, even though it could clearly have done so.  For this

Commission or even the Appellate Courts to now create such an
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excuse or to graft the excuse of Ark. Code Ann. §11-9-522(c)(2)

onto Ark. Code Ann. §11-9-526, would violate the mandate of strict

interpretation.  It would also be contrary to the Court of Appeals

decisions in Barnett v. Allen Canning Company, 49 Ark. App. 61, 896

S.W. 2d 444 (1995) and Walker v. Cooper Automotive, CA08-519 (Ark.

App. 12-17-08). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On April 29, 2009, the relationship of employee-

employer-carrier-third party administrator  existed

between the parties.

3. On April 29, 2009, the claimant earned wages

sufficient to entitle him to weekly compensation

benefits of $550.00 for total disability and

$413.00 for permanent partial disability.

4. On April 29, 2009, the claimant sustained a

compensable injury to his lower back or lumbar

spine.

5. There is no dispute, at the present time, over the

claimant’s entitlement to reasonably necessary

medical expenses for this compensable injury.

6. The claimant has proven by the greater weight of

the credible evidence that he is entitled to

temporary total disability benefits for the period

beginning May 5, 2009 and continuing through a date
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yet to be determined. Specifically, the claimant

has proven that during this time, he has continued

within his healing period from the effects of his

compensable injury of April 29, 2009, and has

continued to be rendered totally disabled from

performing regular gainful employment by this

compensable injury. Ark. Code Ann. §11-9-526 is

inapplicable to the facts in the present claim, and

the claimant’s entitlement to temporary total

disability benefits is not barred by the provisions

of this subsection.

7. The respondents have controverted the claimant’s

entitlement to any temporary total disability

benefits.

8. The appropriate fee for the claimant’s attorney is

the maximum statutory attorney’s fee on the

temporary total disability benefits herein awarded.

ORDER

The respondents shall be liable for all reasonably necessary

medical services required by the claimant for his compensable low

back or lumbar injury of April 29, 2009. 

The respondents shall pay to the claimant temporary total

disability benefits for the period beginning May 5, 2009 and

continuing through a date yet to be determined.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the controverted temporary
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total disability benefits which have herein been awarded. One-half

of this fee is the obligation of the respondents in addition to

these benefits. The remaining one-half of this fee is to be

withheld by the respondents from these benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

IT IS SO ORDERED.   

                                             
                  MICHAEL L. ELLIG
                  ADMINISTRATIVE LAW JUDGE
                                         


