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STATEMENT OF THE CASE

A hearing was held on April 21, 2009, in Fort Smith, Arkansas. A pre-hearing

order was entered in the case on February 10, 2009.  This pre-hearing order set out

the stipulations offered by the parties and outlined the issues to be litigated and

resolved at the present time.  Prior to the commencement of the hearing, the

claimant requested a change in the period of temporary total disability being sought

with the beginning date being June 26, 2008, rather than September 1, 2007.  A copy

of this pre-hearing order, with this amendment noted thereon, was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby

accepted:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On May 30, 2007, the relationship of employee-employer-

carrier existed between the parties.
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3. The appropriate weekly compensation rates are $319.00

for total disability and $239.00 for permanent partial

disability.

4. On May 30, 2007, the claimant sustained a compensable injury

to his head and ear.

5. There is no dispute, at present, over benefits for the head and

ear injuries.

6. The respondents controvert the claimant’s entitlement to

any benefits for an injury to his cervical spine.

7. The respondents are entitled to a set off for any group benefits

pursuant to Ark. Code Ann. §11-9-411.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. Whether the claimant also sustained a compensable injury to his

cervical spine in the employment-related accident on May 30,

2007.

2. The claimant’s entitlement to medical services for his cervical

complaints, temporary total disability from June 26, 2008 though

a date yet to be determined, and attorney’s fees.

In regard to these issues, the claimant contends:

“The claimant contends that he is entitled to benefits
arising out of a neck injury.”  
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In regard to these issues, respondents contend:

“The respondents will contend that the claimant’s cervical
disc defects were not caused by the incident of May 30,
2007, and that the claimant’s cervical condition is,
therefore, not compensable.”

 DISCUSSION

The initial issue in this case is whether the claimant sustained a compensable

injury to his cervical spine in the admitted employment-related incident or accident

on May  30, 2007.  The burden rests upon the claimant to prove all of the statutory

requirements for a “compensable injury” to this portion of his body. 

The first of these requirements are found in Ark. Code Ann. §11-9-102(4)(D).

This subsection requires that the claimant prove, by medical evidence, the actual

existence of the physical injury or condition, which is alleged to be compensable.

Further, the claimant must show that the actual existence of this physical injury or

condition is supported by “objective findings”, as that term is defined in Ark. Code

Ann. §11-9-102(16)(A)(i).

In the present case, the medical evidence clearly establishes  the actual

existence of physical injuries on damage to his cervical spine that are in the form of

herniated cervical discs at the C4-5, C5-6, and C6-7 levels. In addition to these disc

herniations, the medical evidence further establishes the actual existence of

osteophytes or bone spurs that  involve these same levels. The actual existence of

these physical injuries or defects is clearly supported by “objective findings”. These

findings are in the form of abnormalities noted on a cervical MRI  and the visual

observations of Dr. Arthur Johnson during corrective surgery, on September 3, 2008.

Thus, the claimant has satisfied the requirements for a compensable cervical injury

that are found in Ark. Code Ann. §11-9-102(4)(D).  
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However, the claimant must next prove that these medically established and

objectively documented physical injuries or defects satisfy the definitional

requirements for a “compensable injury”, that are contained in Ark. Code Ann. §11-9-

102(4)(A))(i).  These definitional requirements are:

(1) The physical injury must arise out of and occur in
the course of the employment;

(2) The physical injury must be caused by a specific
incident;

(3) The physical injury  must be identifiable by time and
place of occurrence;

(4) The physical injury must result in internal or external
physical harm to the claimant’s body;

(5) The physical injury must require medical services or
result in disability.

In order to satisfy the first three of these requirements, the claimant must prove

by the greater weight of the credible evidence that the admitted employment accident

of May 30, 2007, played a causal role in producing, aggravating, or accelerating the

objectively established physical injuries  or defects to his cervical spine.  However,

he need not prove that the employment-related accident was the  sole or even

“major”  cause of the physical injury or defect. Under this subsection, aggravations

of pre-existing conditions may constitute “compensable injuries”.

Clearly, the mechanics of the specific employment-related incident or accident

on May 30, 2007, could have produced sufficient trauma to cause or aggravate one

or more of the subsequently observed herniated cervical discs and the claimant’s

resulting radicular difficulties. Thus, the existence of the required causal relationship

would be possible. However, it is also possible that any number of activities or
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events, subsequent to May 30, 2007, could have caused or aggravated these

herniated discs and resulted in the claimant’s subsequent cervical and radicular

difficulties. The mere possibility of  a causal relationship is not sufficient to prove

compensability. Rather, the greater weight of the credible evidence must show that

the specific employment-related incident or accident of May 30, 2007, was the likely

or probable cause of the claimant’s subsequent cervical difficulties.

If the specific employment-related incident or accident of May 30, 2007, was

a likely or probable cause or contributing factor of the claimant’s subsequent cervical

and radicular difficulties with his left upper extremity, there should be  a reasonably

close temporal relationship between the occurrence of the specific  employment-

related incident or  accident and the initial onset of these difficulties, which would be

indicative of the occurrence of a physical injury to the claimant’s cervical spine.

However, all of the evidence presented shows that this is not the case.

 In his own testimony, the claimant conceded that the initial onset of any

symptoms or difficulties with his cervical spine and left upper extremity did not

appear until early February of 2008, eight months following the specific employment-

related incident or accident. The initial medical report of David Trent, the claimant’s

family physician, recorded a history of the initial onset of these difficulties as five or

six days prior to March 4, 2008, approximately nine months following the specific

employment-related incident or accident.

 In his report of June 25, 2008, Dr. Keith Holder expressed the opinion that he

was doubtful that the employment-related incident or accident of May 30, 2007,

played any casual role in the claimant’s subsequent cervical defects and resulting

radicuclopathy.  He gives, as the  basis for this opinion, what he describes as a ten
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month delay in the initial onset of symptoms indicative of such an injury. While Dr.

Holder may have slightly miscalculated the length of this delay, I concur with his

opinion.  I find it highly improbable, if not impossible, that the employment incident

or accident of May 30, 2007, would have caused a physical injury to the claimant’s

cervical spine that would have remained asymptomatic for over seven months.

After consideration of the evidence presented, I find that the claimant has

failed to prove that the specific employment-related incident or accident of May 30,

2007, caused or contributed to any of  his subsequently diagnosed herniated cervical

discs and resulting with his left upper extremity radiculopathy.  Therefore, he has

failed to prove the occurrence of a “compensable injury” to his cervical spine, on May

30, 2007, as that term is defined by Ark. Code Ann. §11-9-102(4)(A). Specifically, he

has failed to prove the occurrence of a physical injury to his cervical spine that arose

out of and occurred in the course of his employment, was caused by a specific

incident, and is identifiable by time and place of occurrence. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On May  30, 2007 , the relationship of employee-

employer-carrier existed between the parties.

3.  On May 30, 2007, the claimant earned wages sufficient

to entitle him to weekly compensation benefits of $319.00

for total disability and $239.00 for permanent partial

disability.
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4. On May 30, 2007, the claimant sustained compensable

injuries to his head and ear.

5. There is no dispute, at the present time, over any

benefits attributable to the compensable injuries to the

claimant’s head and ear.

6. The claimant has failed to prove by the greater weight

of the credible evidence that he also sustained a

compensable injury to his cervical spine, in the

employment-related accident on May 30, 2007.

Specifically, the claimant has failed to prove the likely or

probable existence of a causal relationship between the

specific employment-related incident or accident of May

30, 2007 and any physical injury to his cervical spine.

7. The respondents have denied the occurrence of a

compensable injury to the claimant’s cervical spine, in the

specific employment-related incident or accident on May

30, 2007, and have controverted his entitlement to any

benefits attributable to such an injury.

ORDER

 The respondents remain liable for any appropriate workers’ compensation

benefits attributable to the claimant’s admittedly compensable head and ear injuries.

Based upon my foregoing findings and conclusions, I have no alternative but

to deny and dismiss any claim for benefits attributable to an alleged injury to the
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claimant’s cervical spine, which occurred in the employment-related accident of May

30, 2007.

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


