
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.   F900982

ANGEL L. CRUZ, EMPLOYEE CLAIMANT

SCHNEIDER NATIONAL CARRIERS, INC., EMPLOYER RESPONDENT

LIBERTY INSURANCE CORPORATION,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 17, 2009

Hearing before Chief Administrative Law Judge David Greenbaum on October 16,
2009, at Marion, Crittenden County, Arkansas.

Claimant appeared, pro se.

Respondents represented by Mr. David C. Jones, Attorney-at-Law, Little Rock,
Arknasas.

STATEMENT OF THE CASE

A hearing was conducted October 16, 2009, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

The claimant has, on multiple occasions, including at the hearing on this

claim, been advised of his right to legal representation; that an attorney could not

charge him a fee for representing him in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in his behalf, and that he would only be responsible for a portion of the fee

if an attorney was successful in obtaining benefits for him.  In addition, the claimant

was advised, on numerous occasions, that he had the burden of proving his claim;
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that he was only entitled to one hearing; and that, for any reason, if he was

unsuccessful, he could not request a second hearing while maintaining that the

reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in his own behalf.

A prehearing conference was conducted in this claim on August 19, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order, subject to an amended contention by the

claimant concerning the period of temporary total disability claimed.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1.”

It was stipulated that the employment relationship existed at all relevant

times beginning in 1993 and continuing through November and December, 2008;

that the claimant earned sufficient wages to entitle him to the maximum applicable

compensation rates of $522.00 per week for temporary total disability and $392.00

per week for permanent partial disability; and that the claim had been controverted

in its entirety.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed. 

During the prehearing conference, the claimant contended, in summary, that

he sustained a gradual onset left shoulder injury arising out of and during the
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course of his employment with Schneider National Carriers, Inc.; that respondents

should be held responsible for all outstanding medical and related treatment,

together with continued, reasonably necessary medical treatment; that he was

entitled to temporary total disability for the period beginning January 18, 2009, and

continuing through the present, while maintaining that his healing period had not

ended; while reserving entitlement to permanent impairment benefits, if applicable.

At the hearing, the claimant amended his contentions to request temporary total

disability from January 18, 2009, and continuing through September 3, 2009, when

he returned to work for the employer herein.

The respondents contended that the claimant did not sustain a compensable

left and/or right upper extremity injury in the course and scope of his employment

with the respondent/employer.  In particular, respondents maintained that it

appeared that the claimant initially alleged left elbow problems and subsequently,

apparently alleged shoulder problems.  Accordingly, respondents contended that

the claimant did not sustain any specific injury in the course and scope of his

employment.  Furthermore, because the claimant was claiming a gradual onset

injury, respondents contended that the claimant’s job duties for the particular body

parts being alleged were not rapid and repetitive for statutory compensability

purposes.  Respondents further contended that the claimant could not meet his

burden of proof concerning “major cause” issues based upon the various injuries

alleged sustained in this claim.  Furthermore, respondents contended that the
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claimant could not produce new “objective medical findings” on the various body

parts involved.  In that regard, respondents contend that the claimant previously

underwent nerve conduction studies for the left elbow which failed to reveal any

type of objective findings for compensability purposes.  Alternatively, respondents

contended that the claimant’s problems may be considered a “recurrence.”  Finally,

respondents contended that they would be entitled to an offset for group health

carrier payments made on behalf of the claimant, as well as an offset for any

disability carrier payments, as well as any unemployment benefits paid to the

claimant should any have been made.  Concerning respondents contentions for an

offset, the parties agreed that the respondents would be entitled to an offset

pursuant to Ark. Code Ann. §11-9-411 if compensability could be overcome.  (Tr.33)

The claimant testified in his own behalf.   Tamara Hoffman and Kenneth

Vaughn were called as witnesses for the respondents.  The record is composed

solely of the transcript of the October 16, 2009, hearing containing several exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this
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claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

his left shoulder injury arose out of and during the course of his employment

with Schneider National Carriers.

4. The claimant has failed to prove, by a preponderance of the evidence, that

there is a causal connection between his injury and his employment with the

respondents.

DISCUSSION

The claimant, Angel L. Cruz, is sixty (60) years old.  He has worked as a

truck driver for Schneider National Carriers since 1993.  In fact, although the

claimant missed significant work as the result of undergoing surgical repair of his

left shoulder, he had returned to work and was working for the employer herein at

the time of the hearing.  The record reflects that the claimant’s primary duties

involved truck driving.  Occasionally, the claimant would be required to load and

unload cargo.  The claimant does not claim that his injury was the result of a

specific traumatic injury identifiable in time and place of occurrence.  Rather, the

claimant contends that he sustained a gradual onset left upper extremity injury.

However, the claimant’s description of when his symptoms first began manifesting

themselves indicates that they occurred while sleeping rather than during the

performance of any work-related activities.  A portion of the claimant’s testimony is
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set out below:

Q     And when did you begin experiencing these physical problems –

A     I don’t –

Q     – and what kind of physical problems did you begin experiencing?

A     I don’t have the exact date, but I think –

Q     Well, since it’s gradual –

A     I was in Hattiesburg, Mississippi and I was sleeping, and I woke up about four
to five times and my arm was just hurting me.

Q     All right.  So you’re saying that you awoke – you started experiencing
symptoms during the night one night?

A     Yes, sir, I was trying to sleep and my arm kept bothering me.

Q     Which are  we talking about?

A     My left arm.

Q     And so you, I take it, acknowledge that whatever problems you were having
with your left arm wasn’t caused by a specific incident, in other words, an accident
that said, “This is what got me”?

A     No, I can’t say that, no.

Q     And, likewise, did you wake up with these problems or was – I mean, you claim
that this was gradually coming on, but did it begin coming on that night when you
were in the sleeper?

A     Yes, that’s when it started.

Q     Okay.  It didn’t happen while you were driving; it happened actually while you
were at rest, is that right?

A     Yes, the first time I was resting.
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Q     Okay.  And what kind of symptoms were you having again?

A     It was like sharp pain, and sometimes my hand would feel like it was getting
numb.

Q     Okay.  Had you ever experienced these type of symptoms in the past?

A     One time before when I had the neural nerve – cubicle tunnel syndrome that
they found here, that my nerve was pinched, and that’s what I thought is was, that
maybe my arm got pinched again, my elbow, because I had it to where I couldn’t
move my hand, and my hand and my arm would fall asleep and I could go like this
with it (demonstrating) –

Q     The record doesn’t – when you say, “Go like this,” this court reporter can’t –

A     I could try to raise my – I could pick up my hand – I had to use my hand to pick
up my arm and it would just drop.

Q     When did you have this cubicle tunnel problem?  I mean approximately.  I
know –

A     2004.  (Tr.17-18)

The record reflects that the claimant had a prior workers’ compensation claim

on September 25, 2003, AWCC #F400738, which respondents accepted as

compensable and paid.  The claimant returned to work for the respondent herein

in 2004 and continued working until on or about January 18, 2009.

Concerning the immediate claim, the claimant reported physical problems

involving his left upper extremity to his dispatcher which he related to the prior

cubicle tunnel injury.  However, the claimant continued working until returning to

West Memphis, Arkansas, at which time he saw a physical therapist, Tamara

Hoffman, who worked in-house for the employer.  Again, the claimant continued
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working until January 18, 2009.  The claimant was eventually seen by Dr. DeLapp.

The claimant underwent conservative treatment for various complaints until a

diagnostic MRI revealed a torn left rotator cuff which Dr. DeLapp surgically

repaired.  After the claimant filed a claim for workers’ compensation benefits, which

was denied, he received short-term disability benefits.  In addition, the claimant’s

medical bills were paid by group health insurance, save his co-payments of

approximately $4,000.00.

On cross-examination, the claimant again acknowledged that he did not

sustain a traumatic injury.  He further admitted that he did not tell any of the medical

providers that his problems were related to his employment.  The symptoms began

at night-time while he was asleep.  The claimant candidly conceded that he did not

know if his problem was work-related.  Suffice it to say that the claimant related his

injury to his work because he could not attribute it to any other cause.  (Tr.36-37)

Tamara Hoffman was called as a witness by the respondents.  Ms. Hoffman

is employment by Fenter Physical Therapy in Marion, Arkansas.  Schneider

contracts with Fenter Physical Therapy to provide service to its employees three (3)

days per week.  Ms. Hoffman first treated the claimant on December 22, 2008, at

which time he complained about his left arm hurting and going numb.  Ms. Hoffman

stated that she was required to ask two (2) questions when employees seek

treatment, the first being whether the treatment was for a work-related injury or

related to work, and, second, whether the employee wanted to report it as a
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workers’ compensation claim.  She stated that although the claimant felt his

complaints were probably work-related, he declined to report it as a workers’

compensation claim.  (Tr.47)

Kenneth James Vaughn was also called as witness by the respondents.  The

substance of Mr. Vaughn’s testimony was that the claimant did not know what

caused his symptoms.  He stated that he explained to the claimant the difference

between workers’ compensation and short-term disability.  Clearly, the record

reflects that the claimant pursued, and received, both short-term disability benefits,

as well as medical treatment under his group health insurance while, at the same

time, pursuing his workers’ compensation claim.

ADJUDICATION

In the present claim, the claimant does not contend that his injury was

caused by a specific incident and identifiable by time and place of occurrence.

Instead, he contends that he sustained an injury as the result of repetitive work

activities.  Accordingly, in order to receive benefits, the claimant must satisfy all of

the following requirements: 

(1) Proof by a preponderance of the evidence of an injury arising out of and in the
course of his employment; 

(2) Proof by a preponderance of the evidence that the injury cause external or
internal physical harm to the body; 

(3) Medical evidence supported by objective findings as defined in A. C. A. §11-9-
102(16); 
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(4) Proof by a preponderance of the evidence that the injury was caused by rapid
repetitive motion; and, 

(5) Proof by a preponderance of the evidence that the injury was the major cause
of disability or need for treatment.  

If a claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability of the injury alleged, he fails to

establish compensability of the claim, and compensation must be denied.  Lay v.

United Parcel Service, 58 Ark. App. 35, 944 S.W.2d 867 (1997).

The claimant candidly conceded that he did not know what caused his injury.

There is no credible evidence that the claimant’s work activities involved rapid

repetitive motion.  It would require sheer speculation and conjecture to attribute the

claimant’s injury to his employment.  Conjecture and speculation, however

plausible, cannot be permitted to supply the place of proof.  Dena Construction

Company v. Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist

Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant



-11-

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987). 

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

he sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


