
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F807722

BLANCA R. CORTEZ, EMPLOYEE CLAIMANT

HOSTO & BUCHAN, PLLC, EMPLOYER RESPONDENT

CNA INSURANCE COMPANY,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 21, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Gary Davis, Attorney at Law, Little Rock,

Arkansas.

The respondents were represented by Mr. Lee J. Muldrow, Attorney at Law, Little

Rock, Arkansas.

STATEMENT OF THE CASE

On September 23, 2009, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted on July 14,

2009, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1” and made a part of the

record herein without objection, subject to any modifications made at the full

hearing.

At the full hearing, the parties stipulated to the following:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including May 31, 2008.

3) All issues related to permanency are reserved.

4) This matter has been fully controverted.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable mental injury

or illness pursuant to A.C.A. § 11-9-113.

2) Whether the claimant sustained a compensable assault.

3) If compensability is overcome, whether the claimant is

entitled to temporary total disability benefits from August 25,

2008, for up to 26 weeks, all associated medical, including

but not limited to psychological treatment, plus attorney's

fees.

At the full hearing, the claimant contended she was assaulted by a co-

worker on May 31, 2008; and that she has and is receiving psychological medical

treatment as a result.  The claimant contends this case has been controverted in

its entirety for purposes of attorney's fees.  The claimant reserves the right to

which she may become entitled in the future.

At the full hearing, the respondents contended that the claimant cannot

establish by a preponderance of the evidence that she sustained an injury

compensable under the Arkansas Act.

DISCUSSION

The claimant worked as a collector for the respondent employer.  One of
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her supervisors was Dowayne Peterson.  The claimant testified that for the period

of approximately July of 2007 through November of 2007, she had a consensual

sexual relationship with Dowayne Peterson.  Between November 2007 and May

of 2008, the claimant testified that she had no personal or sexual relationship with

Dowayne Peterson.

Sometime in May of 2008, the claimant testified that she became

disenchanted with her working conditions and decided to report her consensual

sexual relationship that had taken place with Dowayne Peterson back in July of

2007.  The claimant testified that she notified her supervisor, Lou Ann Hawks,

about her previous consensual relationship with Mr. Peterson.  The claimant

testified that she felt that Mr.  Peterson was now committing the same acts with

other female employees of the respondent employer, and felt she needed to do

something to get Mr. Peterson's behavior stopped.  The claimant testified that her

supervisor, Lou Ann Hawks, came up with a plan with the claimant to attempt to

set Dowayne Peterson up.  Ms. Lou Ann Hawks testified that she never conspired

with the claimant to attempt to set Dowayne Peterson up.  The claimant testified

that she, in May of 2008, began texting Mr. Dowayne Peterson sexually explicit

and suggestive text messages in hopes that he would reply and show evidence

of his misconduct.  The text messages between Mr. Dowayne Peterson and the

claimant are found at group Respondents' Exhibit No. 4 contained in the record
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herein.  One of the text messages contained at page 1 of Respondents' Exhibit

4 is from the claimant wherein she states to Mr. Peterson, “So u ready 2 f*** me?”

The claimant testified that after Mr. Peterson received her text messages

offering sex, Mr. Peterson and her agreed to meet after work hours on Saturday,

May 31, 2008.

The claimant testified that she decided to go and meet Dowayne Peterson

after hours in his office so that she could tell him face to face that her previous

offers for sexual relations were false and that she had no interest in him.  The

claimant testified that on May 31, 2008, after hours, she met with Dowayne

Peterson in his office, and after telling him that she had no desire to continue a

relationship that he pushed her to the floor and raped her.  The claimant testified

that after the rape, Dowayne Peterson said thank you and she left the building.

The claimant testified that she went outside, called a friend, “Tiffany”, and that

Tiffany arrived outside the respondent employer's business office.  The claimant

testified that her and Tiffany felt it would be best to contact the police, which the

claimant testified she did.  The claimant testified that the police arrived and

instructed her to go to UAMS Medical Center.  

The claimant testified that she went to UAMS and reported the rape and

that a police investigation was conducted.  The claimant testified that the alleged

rape occurred on Saturday, May the 31st, and two days later she contacted the
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police department the following Monday and told the investigator that she did not

want to press charges any longer.

The claimant testified that the Tuesday following the alleged rape she

reported back to work and worked for nearly two months before she ever told a

supervisor or anyone at her employment what had happened other than Tiffany.

One of the claimant's supervisors, Ms. Lou Ann Hawks, also testified that during

the two month period the claimant worked after the alleged rape she did not

report any such incident and never looked fearful or distraught at the workplace.

The claimant testified that she ultimately did tell her supervisors about the

alleged rape in late July of 2008 wherein an investigation was conducted and

several people were fired from the respondent employer including the claimant.

The claimant contends that she is entitled to medical treatment and

temporary total disability benefits pursuant to A.C.A. § 11-9-113 for the alleged

crime of violence, i.e. the alleged rape that claimant contends happened on

May 31, 2008.

ADJUDICATION

Arkansas Code Annotated § 11-9-113 states:

(a)(1) A mental injury or illness is not a compensable injury unless

it is caused by physical injury to the employee's body, and shall not

be considered an injury arising out of and in the course of

employment or compensable unless it is demonstrated by a

preponderance of the evidence; provided, however, that this
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physical injury limitation shall not apply to any victim of a crime of

violence.

The first consideration in this case is whether there was physical injury to

the claimant's body.  Clearly, the emergency room records from UAMS

immediately following the claimant's alleged rape show the claimant did not suffer

any physical trauma or physical injury as a result of the alleged May 31, 2008,

rape.  Counsel for both parties more or less agreed at the full hearing that the

“physical injury” requirement of A.C.A. § 11-9-113 did not apply in this matter but

rather the more specific issue was whether the claimant was a victim of a “crime

of violence,” i.e. the alleged rape on May 31, 2008.  In post hearing briefs, the

parties made considerable arguments about whether such an assault would be

work related or personal in nature, if in fact there was an assault.  However, the

first issue for this examiner to determine is whether the claimant has proven by

a preponderance of the evidence that she was the victim of a crime of violence,

and that crime of violence being the alleged rape on May 31, 2008.

The facts in this case simply show that the claimant has failed to prove by

a preponderance of the evidence that she was a victim of a crime of violence on

May 31, 2008, due to an alleged rape.  Nothing in the record, the claimant's

testimony, or the claimant's actions lead this examiner to believe that she has

met her burden or proof.
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First, the claimant admits that she had a consensual sexual relationship

with Dowayne Peterson for several months in 2007.  The claimant even testified

that that consensual relationship stopped in November of 2007 and there was no

problems of any kind with Dowayne Peterson between November 2007 and May

of 2008.  The testimony reveals that the claimant became upset because other

female employees were now receiving favoritism from Mr. Peterson and she

decided to report her 2007 consensual relationship.  The claimant said that she

did this so that other women could not be subjected to the workplace sexual

harassment.  The claimant testified that in order to prove to her supervisor that

Mr. Peterson and her had a consensual sexual relationship, she attempted to get

such proof through text messages.  The claimant testified that her supervisor, Ms.

Lou Ann Hawks, encouraged her and requested her to send Mr. Peterson

sexually explicit text messages in order to set Mr. Peterson up in some sort of

sting operation.  Ms. Lou Ann Hawks specifically testified that she never made

such a request.

The text messages the claimant was sending to Mr. Peterson shortly

before May 31, 2008, are found at Respondents' Exhibit 4 and are very graphic

and sexually explicit.  Even by the claimant's own admission, those text

messages lead Mr. Peterson to believe that the claimant wanted to re-engage

their sexual affair.  Page 1 of Respondents' Exhibit 4 shows the claimant
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specifically asked Mr. Peterson if he wants to have sex with her.  Following a few

days of sexually explicit text messaging offering sex to Mr. Peterson, the claimant

and Mr. Peterson arranged a meeting after hours on Saturday, May 31, 2008.

The claimant would have the Commission believe that she met Mr. Peterson after

business hours so that she could tell him face to face that she really didn't want

to have sex with him.  The claimant even testified that she wanted to tell Mr.

Peterson face to face, “Because I didn't want him to get made at me.”  (T. p. 58,

line 24)  If the claimant really believed that Mr. Peterson was going to get made

at her, no logical person could conclude that the claimant would want to have a

face to face meeting with Mr. Peterson.  

The claimant testified that following the alleged rape she reported to UAMS

Medical Center after reporting the incident to the police.  The records show that

there was no trauma to the claimant, and two days later the claimant testified that

she contacted the investigating officer and advised that she no longer wanted to

press charges against Dowayne Peterson.  An even more unusual action by the

claimant, is the fact that she returned to work the following Tuesday and worked

for almost two months without ever reporting the alleged rape to anyone at her

employment.  Quite simply, nothing in the record now before the Commission

leads this examiner to believe that the claimant has proven by a preponderance

of the evidence that she was the victim of a crime of violence on May 31, 2008.
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The claimant's text messages clearly show that she was requesting to have sex

with Dowayne Peterson and her actions following the alleged rape simply do not

follow logic.

Based upon the evidence now before the Commission, I find that the

claimant has failed to prove by a preponderance of the evidence that she was a

victim of a crime of violence on May 31, 2008; I further find that the claimant also

failed to prove by a preponderance of the evidence that she sustained any

physical injury on May 31, 2008.  Therefore, I find that the claimant has failed to

prove by a preponderance of the evidence that she is entitled to benefits pursuant

to A.C.A. § 11-9-113.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the
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evidence that she was the victim of a crime of violence on

May 31, 2008.  As such, I find that the claimant has failed to

prove by a preponderance of the evidence that she sustained

an assault on May 31, 2008.  Further, I find that the claimant

has failed to prove by a preponderance of the evidence that

she sustained any physical injury on May 31, 2008.  

4) Therefore, I find that the claimant has failed to prove by a

preponderance of the evidence that she is entitled to any

benefits pursuant to A.C.A. § 11-9-113.  

5) As a result of the above findings of fact and conclusions of

law, the other issues outlined herein are rendered moot.

ORDER

Based upon the foregoing findings of fact and conclusions of law set forth

herein, I find that claimant has failed to prove by a preponderance of the evidence

that she sustained any compensable injury or event on May 31, 2008, and

therefore this claim is respectfully denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


