
1The claimant’s attorney, Ted Stricker, filed a Form
AR-C at the Commission on January 23, 2009, indicating that
the claimant was filing a claim for temporary disability,
permanent disability, rehabilitation, attorney fees and
medical expenses.  However, there has never been any
indication in my correspondence and telephone conferences
with the attorneys that the respondents have ever in fact
refused to pay benefits on this claim in a timely manner
either before or after January 23, 2009.
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STATEMENT OF THE CASE

The relevant facts in this case are not in dispute. 

The claimant sustained extraordinary injuries to both arms

in a work-related accident on June 18, 2008.  The injuries

were accepted as compensable, and no workers’ compensation

benefits are in dispute.1
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On or about March 9, 2009, Mr. Stricker served on Mr.

Jones requests for production of documents pertaining to (1)

the machine and/or any component an/or controls for the

machine upon which Melinda Cornell was injured, and (2) all

accident, incident, investigation, and/or engineering

reports relating to the accident or incident which injured

Melinda Cornell.  (R2-3) Mr. Jones objected to the

interrogatories on the grounds that the information sought

was outside the scope of anything to do with the claimant’s

entitlement to workers’ compensation benefits.  (R1) 

On March 9, 2009, Mr. Stricker also filed with the

Clerk of the Arkansas Workers’ Compensation Commission a

request for a subpeona for the person employed by Hubbell

Lighting, Incorporated, most knowledgeable on: (1) the

manufacturer of the machine and/or any components and/or

controls for the machine which injured Melinda Cornell,

(2)the installer of the machine and/or any components and/or

controls, (3) the names of persons or entities which worked

on, repaired or modified the machine, components or

controls, and (4) the names of persons and entities which

supplied parts for the machine, components or controls for

the machine which injured the claimant.  (R24)
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In a letter filed on May 8, 2009, Mr. Jones advised

that Hubbell Incorporated objects to the proposed subpoena

on the grounds that (1) the claimant’s appropriate forum is

in Circuit Court pursuant to Arkansas Rule of Civil

Procedure 27(a); (2) the claimant has forums other than

workers’ compensation by which to receive the requested

information, as evidenced by the fact that Hubbell is

already providing the requested information to an Oklahoma

attorney without any subpoena; and (3) it is improper for

the claimant to utilize discovery under the Workers’

Compensation Act to obtain information for a possible civil

lawsuit against a third party.  (R14-15)  

Mr. Stricker contends the respondents are immune from

suit in Circuit Court under the provisions of the Arkansas

Workers’ Compensation Law, and that the claimant also has no

discovery remedy in Circuit Court against the respondents

under Arkansas Rule of Civil Procedure 27(a).  (R11, 22) Mr.

Stricker also contends the Workers’ Compensation Act

provides for discovery of third party claims since Ark. Code

Ann. § 11-9-410 provides for third party litigation.   

By agreement of the parties, the issue to be litigated

and resolved at the present time is whether the claimant is

entitled to the subpoena requested to be issued by an
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administrative law judge of the Arkansas Workers’

Compensation Commission. 

The parties have agreed to a ruling based on a

documentary record without a hearing.  I have “blue-backed”

to designate as the record 27 pages of documents from the

Commission’s file.  

DISCUSSION

After initially reviewing Mr. Stricker’s subpoena

request in light of a procedural history discussed in Nucor

Corp. v. Kilman, 358 Ark. 107, 186 S.W.3d 720 (2004), I

advised the parties that since an injured workers’ attorney

in Nucor appeared to have obtained discovery answers from an

employer in Circuit Court under Arkansas Rule Of Civil

Procedure 27(a), that the parties should research where the

Circuit Court is the proper forum for obtaining the

discovery sought by Mr. Stricker.  

After reviewing Mr. Stricker’s brief and conducting

more extensive legal research on Arkansas Rule of Civil

Procedure myself, I now conclude for the following reasons

that I was in error in suggesting that the claimant has a

discovery remedy in Circuit Court against her employer to

obtain information relating to the equipment which caused

her injuries.
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First, I note that the Arkansas Supreme Court in Nucor

mentioned Arkansas Rule of Civil of Civil Procedure 27(a) in

the history in the case, but the Supreme Court never

addressed under what circumstances a Circuit Court should

order a deposition under the rule, or whether the Circuit

Court acted properly in doing so in that particular case.

Second, I note that the Arkansas Supreme Court has on

one occasion noted in dicta that the purpose of Arkansas

Rule of Civil Procedure 27(a) is to provide a procedure to

preserve testimony.  Hegwood v. State, 297 Ark. 218, 760

S.W.2d 859 (1988).  Third, I note that the text of Arkansas

Rule of Civil Procedure is nearly identical to Federal Rule

of Civil Procedure 27(a) and to numerous other state rules

of civil procedure.  Although the Arkansas Supreme Court has

not had an opportunity to address the scope of Rule 27(a),

my research indicates that other states interpret the

language of Rule 27(a) to provide a remedy for preserving

testimony where, for example, because of age, illness, or

preparation to leave the country, a witness will not likely

be available to testify when a suit is filed.  Sowers v.

Laporte Superior Court, 577 N.E. 250 (Ind. Ct. App. 1991).  

My research indicates that absent a showing why testimony

must be taken immediately to be preserved, no jurisdiction



6CORNELL - WCC #F806015

will uphold a deposition scheduled by trial court order made

pursuant to the language contained in Arkansas Rule of Civil

Procedure 27(a). See Ash v. Cort, 512 F.2d 909 (3d Cir.

1975); Nevada v. O’Leary, 63 F.3d 932 (9th Cir. 1995); Penn

Mut. Life Ins. Co. v. United States, 68 F.3d 1371 (D.C. Cir.

1995); Williams v. Engen, 80 P.3d 745 (Alaska 2003); Holland

v. Courtesy Corp., 563 So.2d 787 (Fla. Dist. Ct. App. 1990); 

Worley v. Worley, 288 S.E.2d 854 (Ga. Ct. App. 1982); Sowers

v. Laporte Superior Court, 577 N.E. 250 (Ind. Ct. App.

1991); Allen v. Allen, 659 A.2d 411 (Md. Ct. Sp. App. 1995);

Sandmann v. Petron, 404 N.W.2d 800 (Minn. 1987); Gernstein

v. Lake, 610 N.W.2d 714 (Neb. 2000); Sunrise Hospital v.

District Court, 866 P.2d 1143 (Nev. 1994); Petition of Hall,

688 A.2d 81 (N.J. Supp. Ct. 1997).

In the present case, the claimant does not seek to

preserve testimony because of any deponent’s age, illness,

plans to leave the country, or any similar cause. 

Consequently, I am persuaded in light of abundant authority

from around the nation that the claimant does not have a

remedy under Arkansas Rule of Civil Procedure 27(a), and I

am therefore not persuaded by Mr. Jones’ argument that the

claimant should nevertheless be required to attempt to

obtain a deposition order from a Circuit Court under
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Arkansas Rule Of Civil Procedure before I rule on the

claimant’s request for a deposition order from the Arkansas

Workers’ Compensation Commission. 

The statutory authority for the Commission to issue

subpoenas and to take testimony by deposition is contained

in Arkansas Code Annotated Section 11-9-207(a)(10).  In

addition, Commission Rule 099.16 provides in relevant part:

Prior to the time a case has been controverted,
for good cause and upon application of either
party, the Commission may order the depositions of
any party or witness to be taken and any other
discovery procedure.        

In the present case, I find that the claimant has

established good cause to order the deposition of an

appropriate Hubbell representative.  Hubbell is in

possession of the equipment which caused the claimant’s

injuries.  Since Hubbell was the claimant’s employer,

Hubbell is immune from tort action for the personal injuries

sustained by the claimant by Hubbell’s equipment, yet the

claimant requires information within Hubbell’s control to

proceed in any third party tort action related to that

equipment as provided for under Arkansas Code Annotated

Section 11-9-410.

The claimant’s request for information is based solely

on the equipment which caused her compensable physical
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injuries.  Hubbell has conceded that Hubbell is providing

that information to an Oklahoma attorney who is not the

claimant’s attorney of record, yet Hubbell has refused to

provide that information to the claimant’s attorney of

record before the Arkansas Workers’ Compensation Commission. 

To the extent that Hubbell suggests that this

Commission lacks authority to take action between Hubbell

and Ms. Cornell except where the action is directly related

to a potential award of workers’ compensation benefits, I

note that the Arkansas Workers’ Compensation Law creates an

unusual relationship between the parties and this Commission

by providing both an immunity to Hubbell from suit in

Circuit Court for the claimant’s physical injuries, and by

thereby providing an exclusive remedy against Hubbell before

this Commission.  Ark. Code Ann. § 11-9-105.  I note that

the Arkansas Supreme Court has previously rejected an

argument made that the Commission lacks jurisdiction except

where Commission findings can support a grant or denial of a

claim for benefits.  Johnson v. Bonds Fertilizer, 365 Ark.

133, 226 S.W.3d 753 (2006).  The Arkansas Supreme Court has

noted that the Commission has exclusive original

jurisdiction with regard to determining employment

relationships, particularly since Arkansas Code Annotated
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Section 11-9-410 authorizes an employee to file suit against

a negligent third-party.  Nucor Corp. v. Rhine, 366 Ark.

550, 237 S.W.3d 52 (2006).

Clearly, determining whether or not the persons or

entities who manufactured, installed, worked on, repaired,

modified, or supplied parts for the machine, components or

controls which injured the claimant will be entitled to

immunity from suit pursuant to the exclusive remedy

provisions of Arkansas Code Annotated Section 11-9-105, is a

question which will be within the exclusive jurisdiction of

the Arkansas Workers’ Compensation Commission to decide. 

The claimant’s workers’ compensation attorney has made a

modest discovery request for the relevant information and

has been spurned by Hubbell while Hubbell has provided the

same or similar information to other counsel.  I find good

cause to grant the requested subpoena.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

exclusive original jurisdiction to determine

whether the persons or entities who manufactured,

installed, worked on, repaired, modified, or

supplied parts for the machine, components or

controls which injured the claimant will be
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entitled to immunity from suit pursuant to the

exclusive remedy provisions of Arkansas Code

Annotated Section 11-9-105.

2. The claimant’s workers’ compensation attorney has

made a modest discovery request to Hubbell seeking

to ascertain the identity of the persons or

entities who manufactured, installed, worked on,

repaired, modified, or supplied parts for the

machine, components or controls which injured the

claimant in her admittedly compensable injury, and

to obtain any reports relating to the accident or

incident which injured the claimant. 

3. Hubbell has provided the same or similar

information to other counsel but has refused to

provide that information to the claimant’s

attorney of record with the Arkansas Workers’

Compensation Commission.

4. I find that the claimant has established good

cause to order the deposition of an appropriate

Hubbell representative to provide the information

currently sought by the claimant.
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ORDER

For the reasons discussed herein, the claimant’s

request for a subpoena is hereby granted.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


