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STATEMENT OF THE CASE

A hearing was conducted June 22, 2009, to determine the claimant’s

entitlement to additional workers’ compensation benefits.

The claim was the subject of a prehearing conference conducted  on May 20,

2009.  A Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, the issue, as well as their respective contentions

were correctly set out in the Prehearing Order, subject to some clarification

concerning the claimant’s carpal tunnel surgery.  A copy of the Prehearing Order

was introduced as “Commission’s Exhibit 1.”

At the prehearing conference, it was stipulated that the
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employee/employer/carrier relationship existed at all relevant times, including May

15, 2008; that the claimant’s average weekly wage was sufficient to entitle her to

the maximum compensation rates of $522.00 per week for temporary total disability

and $392.00 per week for permanent partial disability; that respondents had

accepted and paid various medical benefits related to the claimant’s carpal tunnel

claim; and that respondents had controverted claimant’s entitlement to any

indemnity benefits for the carpal tunnel claim prior to claimant’s undergoing surgery

on April 16, 2009.  At the hearing, it was pointed out that, to date, the claimant had

not undergone a surgical release of her carpal tunnel.  The record reflects that the

claimant underwent diagnostic testing for GI bleeding on April 16, 2009, which is

the subject of a companion claim involving the same parties herein, and which will

be addressed in a separate opinion, Compton v. Arkansas Department of Veterans

Affairs, AWCC #F811794.

By agreement of the parties, the primary issue presented for determination

concerned claimant’s entitlement to additional benefits, specifically, the period of

claimant’s entitlement to temporary total disability, as well as the extent of

controversion.

Claimant contended, in summary, that she was entitled to temporary total

disability benefits beginning December 1, 2008, and continuing through the present

while maintaining that her healing period had not ended; that respondents should

remain responsible for all outstanding hospital, medical, and related expenses,
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together with continued, reasonably necessary medical treatment; and that

respondents had controverted claimant’s entitlement to all temporary total disability.

The claimant reserved the issue of entitlement to permanent impairment benefits.

At the prehearing conference, the respondents contended that it had paid all

related medical, to date; that the claimant was not taken off work for the carpal

tunnel injury before undergoing surgery on or about April 16, 2009, while

maintaining that it had not controverted any temporary total disability related to the

claimant’s carpal tunnel release on April 16, 2009.  At the hearing, the respondents

modified its contentions, maintaining that the claimant would not be entitled to

temporary total disability benefits until the carpal tunnel surgery was performed.

The claimant was the only witness to testify.   The record is composed solely

of the transcript of the June 22, 2009, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.
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3. The claimant has established, by a preponderance of the evidence, that she

is entitled to temporary total disability benefits for the period beginning

December 1, 2008, and continuing through the present and until such date

that her healing period is determined to have ended.

4. The claimant’s healing period has not ended.

5. Respondents are responsible for outstanding, related medical expenses, if

any, together with continued reasonably necessary medical treatment,

including, but not limited to, surgical release of the claimant’s carpal tunnel

injury.

6. Respondents have controverted claimant’s entitlement to temporary total

disability.

7. The issue of claimant’s entitlement to permanent impairment benefits, if any,

has been reserved.

DISCUSSION

The relevant facts in this claim are undisputed.  The claimant, Marilyn

Genise Compton, was, at all relevant times, employed by the Arkansas Department

of Veterans Affairs as a MDS/Care plan coordinator.  Her duties required

comprehensive assessments of all residents in the Arkansas Veterans Home.  She

stated that she was required to handwrite each resident’s care plan, establish a

care plan when they were admitted, revise the care plan when they have changes

in conditions, meet with the family and write summaries of each transaction.  The
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claimant stated that seventy percent (70%) of her work day consisted of handwriting

the care plans.  The claimant is right hand dominate.  The claimant first developed

symptoms with her right upper extremity on or about May, 2008.  Although the

claimant reported her symptoms, the record reflects that she did not seek any

medical treatment until on or about December 1, 2008.  The record further reflects

that the claimant continued working for the employer herein through November 17,

2008, at which time the claimant was required to take off work for unrelated health

conditions, specifically, psychological and/or anxiety problems which are related to

a separate claim, cited above.  Each claim has been treated separately.  The

psychological claim has been controverted in its entirety.  As reflected by the

stipulations, the immediate claim for a right carpal tunnel injury has been accepted

and some related medicals paid.  However, respondents have controverted

claimant’s entitlement to temporary total disability while maintaining that the

claimant is not entitled to temporary total disability until she undergoes surgical

release of the right carpal tunnel.

Respondents’ position is not supported by either the facts or the law.

As previously pointed out, the claimant continued working for the employer

herein until November 17, 2008, at which time she took off work for unrelated

psychological problems which are the subject of a companion claim.  The issues

related to the other claim will be addressed by separate Opinion and Order.

Concerning the immediate claim, the claimant was first examined and treated for
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her carpal tunnel injury on December 1, 2008, by Dr. Kevin Collins.  Dr. Collins

immediately took the claimant off work for the carpal tunnel injury, recommended

EMG studies to confirm the injury, and scheduled the claimant for occupational

therapy,  to  return in four (4) to six (6) weeks for further evaluation.  (Cl. Ex. A,

pp.1-2)

The claimant’s initial medical treatment was paid, in part, by her group health

insurance because the claims adjustor would not approve the claim as a workers

compensation claim without the EMG studies confirming the diagnosis of carpal

tunnel syndrome.  Accordingly, the claimant received extensive occupational

therapy through March, 2009, without any significant relief.  EMG studies taken

December 29, 2008, confirmed that the claimant had moderate carpal tunnel

syndrome on the right.  Eventually, Dr. Collins referred the claimant to Dr. David

Rhodes, a hand specialist in Little Rock, Arkansas.  Dr. Rhodes evaluated the

claimant on March 28, 2009, and recommended surgery.  (Cl. Ex. A, pp.23-24)

Again, respondents refused to authorize the recommended surgery without a

second opinion.  On April 7, 2009, the claimant underwent a second evaluation by

Dr. Richard S. Wirges, and orthopedic surgery, with OrthoArkansas.  Suffice it to

say that Dr. Wirges agreed that the claimant required a surgical decompression of

the carpal tunnel while further pointing out that the claimant may have an issue at

her elbow which required further diagnostic studies.  (Cl. Ex. A, pp.25-28)

A claimant who has suffered a scheduled injury is entitled to benefits for
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temporary total disability during her healing period or until she returns to work.  Ark.

Code Ann. §11-9-521 (Repl. 2007); Wheeler Construction Co. v. Armstrong, 73 Ark.

App. 146, 41 S.W.3d 822 (2001).

The healing period ends when the underlying condition causing the disability

has become stable and nothing further in the way of treatment will improve that

condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982),

See,  Searcy Indus. Laundry, Inc. v. Ferren, 92 Ark. App. 65, 211 S.W.3d 11 (2005).

An employee who has suffered a scheduled injury is entitled to receive

temporary total or temporary partial disability compensation during her healing

period regardless of whether she has demonstrated that she is actually

incapacitated from earning wages.  Wheeler Construction Co. v. Armstrong, supra.

The claimant’s injury is undisputed.  The claimant’s symptoms first

manifested themselves on or about May, 2008.  Respondents failed and/or refused

provide the claimant prompty, reasonably necessary medical treatment.  The

claimant was first examined and treated by Dr. Kevin Collins on December 1, 2008,

who immediately took the claimant off work.  Admittedly, the claimant was already

off work for an unrelated psychological claim which will be addressed by separate

Opinion.  Again, it is undisputed that the claimant was taken off work on December

1, 2008, and has not returned to gainful employment since that time.  Following

protracted diagnostic studies which confirmed the existence of carpal tunnel

syndrome, as well as medical opinions by the authorized treating physicians
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recommending surgical release, the surgery was never approved until following an

independent medical evaluation by Dr. Wirges in April, 2009.  To date, the claimant

has not undergone the recommended surgical Intervention.  The delays are in part

attributed to respondents’ failure and/or refusal to provide prompt medical

treatment, and, in part, because the medical providers have delays surgery due to

the claimant’s on-going psychological problems.

The claimant has a scheduled injury.  It is undisputed that the claimant

remains within her healing period.  It is further undisputed that the claimant has not

returned to gainful employment since December 1, 2008.  After a full consideration

of the facts, issues, and the law, it is herein concluded that the claimant has proven,

by a preponderance of the evidence, that she is entitled to temporary total disability

benefits at all times beginning December 1, 2008.  Accordingly, I hereby make the

following:

AWARD

Respondent, Public Employee Claims, is hereby directed and ordered to pay,

to the claimant, temporary total disability benefits at the rate of $522.00 per week

beginning December 1, 2008, and continuing through the present and until such

time that the claimant’s healing period has ended.

All accrued benefits shall be paid in lump sum and without discount.

Respondents remain responsible for outstanding medical and related

expenses, as well as continued reasonably necessary medical treatment, including,
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but not limited to recommended surgery.

Additionally, claimant’s attorney, Mr. William C. Frye, is hereby awarded the

maximum  statutory  attorney’s  fee  pursuant  to, and limited by Ark. Code Ann.

§11-9-715, one-half (½) of which is to be paid by respondents and one-half (½) of

which is to be paid by the claimant.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


