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STATEMENT OF THE CASE

A hearing was conducted June 22, 2009, to determine whether the claimant

sustained a compensable psychological injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on May 20, 2009, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order.  A copy of the Prehearing Order was introduced as

“Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at
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all relevant times, including November 17, 2008; that the claimant earned sufficient

wages to entitle her to the maximum compensation rates of $522.00 per week for

temporary total disability and $392.00 per week for permanent partial disability; and

that the respondents have controverted this claim in its entirety.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that she sustained an acute anxiety attack

on November 17, 2008, which was the result of an altercation with a hostile and

insubordinate case-worker that verbally attacked her and a security guard, while

maintaining that the employer failed to keep a safe work environment; that she was

entitled to temporary total disability benefits beginning November 19, 2008, and

continuing through a date yet to be determined; that respondents should be held

responsible for all hospital, medical, and related expenses, together with continued,

reasonably necessary medical treatment; and that a controverted attorney’s fee

should attach to any benefits awarded.

The respondents contended that the claimant could not prove entitlement to

her psychological claim, while maintaining that the claim was not compensable

under the criteria set out in Ark. Code Ann. §11-9-113.  Respondents further

maintained that the claimant’s mental condition was not caused by a physical injury

and that the claimant was not the victim of a crime of violence and, therefore, the



-3-

claimant was not entitled to any benefits.  Respondents further contended that there

was no evidence to support any allegation that the respondents failed to maintain

a safe workplace.

The claimant was the only witness to testify.   The record is composed solely

of the transcript of the June 22, 2009, hearing containing numerous exhibits.

Subsequent to the hearing, both parties submitted letter briefs addressing whether

the claimant could prove a mental injury as defined by Ark. Code Ann. §11-9-113.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to establish that she sustained a mental injury or

illness as defined by Ark. Code Ann. §11-9-113.

DISCUSSION

Many of the relevant facts in this claim are undisputed.  The claimant,

Marilyn Genise Compton, was, at all relevant times, employed by the Arkansas



-4-

Department of Veterans Affairs as a MDS/Care plan coordinator.  The claimant

worked at the Arkansas Veterans Home in Little Rock, Arkansas.  The claimant’s

responsibility was to provide a written care plan for all residents of the home,

including a comprehensive assessment to oversee the resident’s plan of care from

admission until discharge.  The claimant was a salaried employee.  The immediate

claim concerns an alleged psychological injury which the claimant maintains

resulted from an altercation with a hostile co-worker, specifically, one Nikki

Thornton.  Ms. Thornton worked as an assistant to the licensed social workers that

worked in the agency.  The claimant denied experiencing any symptoms or having

any health issues, save a carpal tunnel injury prior to November, 2008.  The carpal

tunnel injury is the subject of a companion claim, Compton v. Arkansas Department

of Veterans Affairs, AWCC #F812331, which was heard on the same day as the

within claim.  Again, the claimant maintained that all of her psychological problems

stemmed from an altercation with Ms. Thornton, specifically, as a result of a threat

made against the claimant by Ms. Thornton.  The record reflects that the claimant

had prior problems with Ms. Thornton.  In fact, the claimant made a written

complaint against Ms. Thornton which resulted in her termination which the claimant

alleged prompted the threat against her.  The claimant testified as follows:

Q     All right.  So, what kind of problem did you have with Ms. Thornton as far as
– that led up to this – to her termination and this –

A     The documentation.  She had documentation on one of the residents, that he
had eloped to another state.  She documented in his discharge records that I
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wanted him discharged, myself and the director of nursing and the administrator
wanted that resident discharged.  And the director of nursing brought it to my
attention, saying that she had informed the administrator that was inappropriate and
pretty much – you couldn’t document that.  It was inappropriate.  And she refused
to change her record.  And so when I had asked her about it – because, again, we
were having these problems with Office of Long-Term Care coming in and giving
us fines.  She was – got very hostile and in the presence of the director of nursing
and the Assistant Administrator, Mr. Anderson, saying that she didn’t have to
answer to anybody, and she was not going to change anything.

Q     What was – what was your problem with the documentation as far as your
name being on it?

A     Right, because I work under independent license, and I – you know, I know
what the accountability would be when it came down to something like that,
because we were already in a lot of trouble with the Office of Long-Term Care
where the resident had been – he had eloped from the facility.

Q     And that had been a couple of days before, hadn’t it?

A     Right.

Q     I think it was October 31st.

A     Right.  Right.

Q     Is that right?  All right.  On November 3rd, is Ms. Thornton terminated?

A     Yes....   (Tr.15-16)

The claimant described the altercation as follows:

Q     Okay.  So on November 3rd, she is terminated.  Tell me what happens next.

A     After receiving her termination, she then approaches me.  You know, you could
hear a lot of commotion going on in the auditorium, and she was just going off on
several –

THE COURT:     I’m sorry, when you say “after”, that could be anytime after.
Are you talking about on November 3rd?
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DIRECT EXAMINATION CONTINUING

BY MR. FRYE:

A     (Witness) That same day, on November 3rd, approximately – I want to say
around 4:00 or 4:15 at the latest.

Q     Okay.

A     Then she started getting real loud, screaming and calling me out of my name.
And then she kept – started walking towards me and saying she’s going to get me.
And then the security got – put his arm and took it and put it across her to keep her
from coming towards me, told her she couldn’t do that.

Q     Was she speaking directly to you?

A     Yes, sir.

Q     And did she say, “I’m going to get you?”

A     Said “I’m gong [sic] to get you.”

Q     What kind of gestures did she make?

A     She just was pointing her finger and saying, “I’m going to get you.  I’m going
to get you,” like that.  (Tr.17-18)

Although the record is unclear concerning whether Ms. Thornton filed a

grievance following her termination, the record does reflect that after further

consideration, the employer decided to bring Ms. Thornton back to work.  The

claimant did not have any contact with Ms. Thornton between November 3, 2008,

and November 17, 2008, when Ms. Thornton returned to work for the employer.  On

that same date, the claimant was admitted to the Baptist Hospital emergency room

with a chief complaint of sudden onset of anxiety.  Interestingly, the emergency
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notes  reflect  that  the  claimant  had  experienced  similar episodes in the past.

(Cl. Ex. A, p.1)

The record reflects that the claimant filed a police report for terroristic

threatening against Nikki Thornton on November 14, 2008.  On cross-examination,

the claimant acknowledged that although Ms. Thornton did not return to work for the

employer herein until November 17, 2008, that she had already learned before she

filed the police report on November 14, 2008, that Ms. Thornton was being returned

to work by the employer.  (Tr.19, 44)

On cross-examination, the claimant testified that during August, 2008, she

obtained a divorce from her husband which is clearly a stressful situation.  On

further cross-examination, the claimant acknowledged that she had conflicts with

her immediate supervisor, Marion Harris, which was extremely stressful.

Specifically, the stress with the claimant’s supervisor concerned expectations, as

well as specific roles, as well as issues over schedules and various deficiencies

noted by the agency against the claimant which caused additional stress.  Further,

a licensed social worker and co-employee, Shantel Moore, filed a grievance against

the claimant which was also stressful.  (Tr.32-42)

Mental injury claims are governed by Ark. Code Ann. §11-9-113 which is set

out, in part, below:

(a)(1)   A mental injury or illness is not a compensable injury unless
it is caused by physical injury to the employee’s body, and shall not
be considered an injury arising out of and in the course of
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employment or compensable unless it is demonstrated by a
preponderance of the evidence; provided, however, that this physical
injury limitation shall not apply to any victim of a crime of violence.

(2)   No mental injury or illness under this section shall be
compensable unless it is also diagnosed by a licensed psychiatrist or
psychologist and unless the diagnosis of the condition meets the
criteria established in the most current issue of the Diagnostic and
Statistical Manual of Mental Disorders.

(b)(1)   Notwithstanding any other provision of this chapter, where a
claim is by reason of mental injury or illness, the employee shall be
limited to twenty-six (26) weeks of disability benefits.  

Ark.  Code  Ann. §11-9-113 does not define a crime of violence.  Ark. Code Ann.

§5-13-301 describes terroristic threatening as follows:

(a)(1)   A person commits the offense of terroristic threatening in the
first degree if:

(A) With the purpose of terrorizing another person, the person
threatens to cause death or serious physical injury or
substantial property damage to another person; or

(B) With the purpose of terrorizing another person, the person
threatens to cause personal injury or property damage to a
teacher or other school employee acting in the line of duty

(2)   Terroristic threatening in the first degree is a Class D felony.

(b)(1)   A person commits the offense of terroristic threatening in the
second degree if, with the purpose of terrorizing another person, the
person threatens to cause physical injury or property damage to
another person.

(2)  Terroristic threatening in the second degree is a Class A
misdemeanor.

The alleged threat made by Nikki Thornton against the claimant was
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ambiguous, at best.  While the claimant did file a police report, no report of an

alleged threat was made at the time Ms. Thornton was terminated on November 3,

2008.  In fact, the report was filed after the claimant learned that Ms. Thornton was

returning to work for the employer.  The record reflects that the claimant

experienced significant stress both within, and outside her employment.  The

various stressful situations that the claimant experienced clearly pre-dated the

alleged threat on November 3, 2008.  The medical evidence reflects that the

claimant experienced similar episodes of anxiety before going to the emergency

room on November 17, 2008.  To attribute the claimant’s psychological problems

beginning November 17, 2008, to the alleged threat would require sheer

speculation and conjecture.  Conjecture and speculation, however plausible, cannot

be permitted to supply the place of proof.  Dena Construction Company v.

Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist Hospital v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant
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and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has simply failed to prove

that she sustained a compensable mental injury within the meaning of the Arkansas

workers’ compensation laws.

I feel compelled to point out that even if the claimant could prove that her

mental condition was the result of being a victim of a crime of violence, which is

inconsistent with the findings made herein, nevertheless, the claimant’s period of

disability would be limited to twenty-six (26) weeks pursuant to A.C.A. §11-9-113(b).

Contemporaneous with the immediate claim, the claimant also filed a claim for

indemnity benefits related to an admitted carpal tunnel injury.  In the companion

claim, the claimant  has  been awarded temporary total disability in excess of

twenty-six (26) weeks.  The companion case is being noted merely to reinforce that

a claimant cannot receive double indemnity benefits for two (2) separate claims at

the same time.

In view of the foregoing, the within claim is hereby respectfully denied and
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dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


