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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was pro se.

Respondent No. 1 was pro se.

Respondent No. 2 was represented by HONORABLE QUENTIN E.
MAY, Attorney at Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on June 2,

2009, in Little Rock, Arkansas.  A Prehearing Order was

entered in this case on February 24, 2009.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction to determine
the facts which establish jurisdiction
of this claim.

2. Arkansas Windows and Siding, LLC, hired
Steven Gwyn as a subcontractor to
perform an installation job at 904
Kellogg Acres Road, Sherwood, AR 72120. 
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of injury to left arm and
head on September 16, 2008, or
September 19, 2008.

2. Temporary disability from the date of
injury for two weeks and three days
thereafter.

3. Medical expenses of North Metro Medical
Emergency Room for one visit.

4. Liability of Steven Gwyn, an uninsured
employer and Arkansas Windows and
Siding, LLC, as uninsured prime
contractor for workers’ compensation
benefits.

Respondent No. 1: None provided.

Respondent No. 2:

1. Whether the claimant was in fact an
employee of Respondent Steven Gwyn on
the date of the alleged accident.

2. Whether or not the claimant was
authorized by Respondent No. 2 to
perform work as an employee of
subcontractor Steven Gwyn on any of its
jobs.

3. Whether the claimant was actually on one
of Respondent No. 2's jobs on the date
of the alleged accident.
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4. Whether the claimant was actually
injured on one of Respondent No. 2's
jobs.

5. Whether the injury alleged by the
claimant was sustained during the course
and scope of his employment for
Respondent Steven Gwyn.

6. Whether the claimant reported the
alleged injury to either of the
respondents when it happened, or within
a reasonable time thereafter.

7. Whether the claimant actually incurred
any medical bills as a result of the
alleged accident.

8. Whether the claimant actually missed any
time from work due to the alleged
accident.

The record consists of the June 2, 2009, hearing

transcript and the exhibits contained therein.  In addition,

I have blue-backed to designate as part of the record Mr.

Clark’s Motion to Submit Additional Evidence filed on

July 17, 2009, Arkansas Windows and Siding’s response filed

on August 4, 2009, and Mr. Clark’s response to the request

for attorney’s fees by Arkansas Windows and Siding filed on

August 7, 2009.

DISCUSSION

Arkansas Windows and Siding, LLC hired Steven Gwyn

doing business as Heavenly Siding as a subcontractor to

perform an installation job at 904 Kellogg Acres Road in
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Sherwood Arkansas. (Comm. Exh.1 p. 1) Arkansas Windows and

Siding LLC is co-owned by Randy Fields and his wife, Anna

Fields.  (T59)  

Randy Fields testified that Arkansas Windows and Siding

requires workers’ compensation waiver cards from all of its

subcontractors.  (T64)  Mr. Fields testified that only Mr.

Gwyn and another individual, William Layton, were authorized

to work on the Kellogg Acres job. (T64)  

The claimant, Stuart Clark, responded to a newspaper

advertisement placed by Steven Gwyn.  (T15, 56) Mr. Clark

responded to the advertisement on a Monday and went to work

for Mr. Gwyn that same day.  (T15) Mr. Clark testified that

there were four individuals working on the job: Steven Gwyn,

Stuart Clark, Mike Rheem and William Layton.  (T14, 9-10)

Mr. Clark testified that Mike Rheem and William Layton were

employees of Steven Gwyn.  (T10)

Mr. Clark testified that on Tuesday, his second day on

the job, he was standing on top of an eight foot tall step

ladder when the ladders’ legs collapsed, causing Mr. Clark

to land on his head and injure his arm. (T10, 20) Mr. Clark

testified that Mr. Gwyn, Mr. Rheem and Mr. Layton were

present on the job site when the accident occurred.  (T9,

13) Mr. Clark testified that Mr. Layton went around the back
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of the house to inform Mr. Gwyn that Mr. Clark had fallen

off of a ladder.  (T13) Mr. Clark testified that Mr. Gwyn

came around and asked if Mr. Clark was alright, then Mr.

Gwyn threw the ladder in a trash pile.  (T18) Mr. Clark

testified that Mr. Gwyn and Mr. Layton left the site about

10 minutes after the incident.  (T10) Mr. Clark testified

that the accident happened around 11:00 or 11:30, and that

Mr. Clark and Mr. Rheem continued to work until about 1:30. 

(T10, 17) Mr. Clark testified that his arm at that time was

so swollen that he could not use it, so he and Mr. Rheem

left.  (T10)

Mr. Gwyn testified that he was not present at the

Kellogg Acres Road job site when Mr. Clark allegedly fell. 

(T43) Mr. Gwyn testified that he went to the site and noone

was there.  (T53) Mr. Gwyn testified that he and Mr. Layton

went to another job site, and when Mr. Gwyn came back later,

there again was noone there.  (T53) Mr. Gwyn testified that

he learned about the incident when he spoke on the telephone

to Mr. Clark and to Mr. Rheem, and both told Mr. Gwyn that

Mr. Clark had become hurt.  (T44) Mr. Gwyn testified that

Mr. Clark told Mr. Gwyn that Mr. Clark was going to go to

St. Vincent Hospital in Sherwood.  (T44) 
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Anna Fields testified that Mr. Clark contacted Arkansas

Windows and Siding trying to get paid by them or by the

homeowner.  (71) Ms. Fields testified that during Mr.

Clark’s fifth call, he indicated that he was going to the

emergency room.  (T71)

Mr. Clark went to the emergency room at North Metro

Medical Center in Jacksonville, Arkansas on Friday,

September 19, 2008.  (C. Exh.1 p. 4) Mr. Clark testified

that he was off work three days the week of the fall, and

the next two weeks because he could not work one-handed. 

(T12) Mr. Clark testified that he went to the emergency room

because his hand was so swollen that he could hardly bend

it.  (T12)         

The claimant contends that he sustained a compensable

injury while employed by Steven Gwyn, an uninsured

subcontractor to Arkansas Windows and Siding, LLC., so that

Steven Gwyn and Arkansas Windows and Siding LLC are each

liable for his medical expenses and temporary disability. 

This claim involves several issues requiring discussion.

Issue 1: Motion To Submit Additional Evidence

The medical reports submitted into evidence by the

claimant indicate that the claimant presented to the

emergency room at North Metro Medical Center in
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Jacksonville, Arkansas on September 19, 2008.  (C. Exh. 1 p.

4) However, as Respondent No. 2's attorney noted at the

hearing, the photocopy of a CompleteCare billing statement

which the claimant offered into evidence indicates a billing

cycle closing date of “1/14/09", but a previous balance date

of “2/15/18".  (Cl. Exh. 1 p. 4) Since February 15, 2008

precedes the alleged injury date in September of 2008,

Respondent No. 2's attorney argued at the close of the

hearing that the claimant was seeking to have the

respondents pay for treatment which the claimant had already

received prior to his alleged injury at the Kellogg Acres

Road job.  (T82) Mr. Clark thereafter filed a motion to

submit additional evidence on July 17, 2009.  The additional

evidence is a more detailed billing statement clearly

identifying the date of the billed treatment as September

19, 2009.  Respondent No. 2 objects to the additional

evidence on the grounds that the claimant was not diligent

in obtaining the necessary evidence to support his claim.

Arkansas Code Annotated Section 11-9-705(c)(1) provides

that all evidence must be presented at the initial hearing

on the claim.  In order to submit additional evidence, the

claimant must show that the new evidence is relevant, is not

cumulative, will change the result, and that the claimant
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was diligent in seeking to introduce the evidence.  Mason v.

Lauck, 232 Ark. 891, 340 S.W.2d 575 (1960); Haygood v.

Belcher, 5 Ark. App. 127, 633 S.W.2d 391 (1982).    

I find that the new documents which clarify billing to

be for a date of service of September 19, 2008, are

relevant, are not cumulative and could change the outcome of

the case in light of Respondent No. 2's hearing observation

that the Complete Care billing record already in evidence

contains a previous balance date of “2/15/08".  

My review of page 1 of Claimant’s Exhibit No. 1 also

indicates that the document has a photocopying abnormality

since words on the top of the left margin of that page are

clearly missing letters, and since thirty days prior to the

current billing date of “1/14/09" is “12/15/08", not

“2/15/08"  (C. Exh. 1 p.1) But for the obvious photocopying

abnormality on that page, no issue would exist regarding

when Mr. Clark received the billed medical treatment.  I

find that Mr. Clark was diligent in his course of action

since Mr. May did not point out the problem raised by the

photocopying abnormality until the course of the hearing,

and since, if Mr. Clark had not submitted clarifying

evidence, I would have on my own discretion required the

parties to replace page 1 of Claimant’s Exhibit 1 with
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either the original of that document or a complete and

accurate photocopy of the original document.  The claimant’s

motion to submit additional evidence is therefore granted. 

Respondent No. 2's motion for attorney’s fees is denied.

Issue 2: Compensable Injury

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  

In the present case, I find that the claimant

established by a preponderance of the evidence that he fell

from a ladder owned by his employer, Steven Gwyn, at a job

site at 904 Kellogg Acres Road in Sherwood Arkansas on

Tuesday, September 16, 2008.  The claimant described the
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fall from the ladder and the job site in his testimony, and

the fall is likewise described in the emergency room report

dated September, 2008.  (T10, C. Exh. 1 p. 5) The emergency

room report also persuades me that the incident occurred on

the prior Tuesday, i.e., on September 16, 2008. (C. Exh. 1

p. 5)  While there were no witnesses to the fall who

testified at the hearing, and while there was dispute in the

testimony as to whether or not Steven Gwyn was present

around back at the job site when the fall occurred, Mr. Gwyn

acknowledged in his testimony speaking on the phone to Mr.

Clark and to Mr. Clark’s co-worker, Mike Layton, during

telephone calls that evening, and he remembered their

speaking about Mr. Clark getting hurt.  (T44) According to

Mr. Gwyn, Mr. Layton told Mr. Gwyn the same thing that Mr.

Clark told him.  (T44) 

Furthermore, after hearing the live testimony and observing

the demeanor of the witnesses, I find credible Mr. Clark’s

account of events in September of 2008.

I find that a collapsing ladder is a specific incident,

and because the claimant was working on the house’s soffit

and fascia when the ladder collapsed, I find that his injury

when the ladder collapsed arose out of his employment for

Steven Gwyn doing business as Heavenly Siding.
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I also find that Mr. Clark has established by a

preponderance of the evidence that when the ladder

collapsed, he fell on his head and twisted his wrist causing

him constant headaches, intermittent blurred vision and a

swollen wrist before he went to the hospital on September

19, 2008.  In this regard, I note that the blurred vision,

headaches and complaint of a swollen wrist are documented in

the Triage Form at the North Metro Medical Center Emergency

Department on September 19, 2008.  (C. Exh. 1 p. 5)

Likewise, Mr. Clark testified that when the legs of the

ladder collapsed, he landed on his head and that his arm

swelled up that day to the point that he eventually could

not move it. (T9-10) 

In light of the nature of the fall and Mr. Clark’s

subsequent headaches, intermittent blurred vision, and

swollen wrist, I also find that all of the diagnostic

testing and treatment that Mr. Clark underwent on September

19, 2008, was reasonably necessary to determine the nature

and full extent of his compensable injury, and to treat his

injury.

I also find that Mr. Clark has established the

existence of his compensable wrist injury with medical

evidence supported by objective findings.  As discussed
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above, the September 19, 2008 Triage Form from the North

Metro Medical Center Emergency Department contains a

complaint of a swollen left wrist.  (C. Exh. 1 p. 5)

Although none of the medical reports from September 19,

2008, contain any specific notation documenting the presence

or absence of swelling specifically observed by a physician,

the reports do diagnose a left wrist sprain, and the

claimant was prescribed a left wrist splint and Prednisone,

which is identified in the medical reports as an oral

steroid used to reduce inflammation. (C. Exh. 1 p. 14-15)  

Dorland’s Illustrated Medical Dictionary (30th Ed.

2003) defines “Inflammation” as:

 A localized protective response elicited by injury or
destruction of tissues, which serves to destroy,
dilute, or wall off (sequester) both the injurious
agent and the injured tissue.  It is characterized in
the acute form by the classical signs of pain (dolor),
heat (calor), redness (rubor), swelling (tunor) and
loss of function (functio laesa).   

I find that the claimant’s physician would not have

prescribed a splint or a steroid to reduce inflammation

unless the physician detected inflammation.  Since two of

the indications of inflammation, redness and swelling, are

each themselves objective findings, pursuant to the

reasoning of the Arkansas Supreme Court in Fred’s, Inc. v.

Jefferson, 361 Ark. 258, 206 S.W.3d 167 (2005) and in 
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Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167

(2000), I find that the claimant has met the objective

findings requirement through his physician’s prescription of

a steroid to reduce inflammation.  Again, consistent with

the Supreme Court’s reasoning, it is only reasonable to

conclude that the claimant’s physician would not prescribe a

steroid to reduce inflammation unless the physician detected

the presence of inflammation to begin with.   

Finally, because I find credible the claimant’s medical

reports and his testimony about a fall from the ladder at

work, I find that the claimant’s injury is identifiable by

time and place of occurrence, on September 16, 2008 at the

Kellogg Acres Road job site, and that the fall caused

internal injury requiring medical treatment.

Consequently, for the reasons discussed herein, I find

that the claimant has established each of the requirements

necessary to establish a compensable injury, and I find that

the medical treatment that he received at North Metro

Medical Center on September 19, 2008, was reasonably

necessary to diagnose and to treat the injury.
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Issue 3: Liability Of Steven Gwyn and Arkansas Windows  
             And Siding LLC  

The determination of whether, at the time of an injury,

an individual was an independent contractor or an employee

depends on the facts of the case.  Franklin v. Arkansas

Kraft, Inc., 5 Ark. App. 264, 635 S.W.2d 286 (1982). 

Ordinarily, no one feature of the relationship is

determinative.  Carter v. Ward Body Works, Inc., 245 Ark.

515, 439 S.W.2d 286 (1969).  The right to control the method

and manner of the work is the traditional test applied in

Arkansas when considering whether an individual was an

employee or an independent contractor.  The ultimate

question with the right to control test is whether the

employer has the right to control, not whether the employer

actually exercises control.  Wright v. Tyson Foods, Inc., 28

Ark. App. 261, 773 S.W.2d 110 (1989).  However, the courts

have also considered the "relative nature of the work" test

in addition to the right to control test. Sandy v. Salter,

260 Ark. 486, 541 S.W.2d 929 (1976); Sands v. Stombaugh, 11

Ark. App. 38, 665 S.W.2d 902 (1984); Franklin, supra;

Silvicraft, Inc. v. Lambert, 10 Ark. App. 28, 661 S.W.2d 403

(1983).  The main consideration of the relative nature of

the work test is "the relationship between the claimant's
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own occupation and the regular business of the asserted

employer." Salter, supra; Lambert, supra.

Consequently, the resolution of whether an individual

is an independent contractor or an employee requires an

analysis of the factors related to the right to control the

work and of factors related to the relationship of the work

to the asserted employer's business.  A number of factors

were outlined in D. B. Griffen Warehouse, Inc. v. Sanders,

336 Ark. 456, 986 S.W.2d 836 (1999), including:

the extent of control which, by the agreement, the
master may exercise over the details of the work;

whether or not the one employed is engaged in a
distinct occupation or business;

the kind of occupation, with reference to whether
in the locality, the work is usually done under
the direction of the employer or by a specialist
without supervision;

the skill required in the particular occupation;

whether the employer or the workman supplies the
instrumentalities, tools, and the place of work
for the person doing the work;

the length of time for which the person is
employed;

the method of payment, whether by the time or by
the job;

whether or not the work is a part of the regular
business of the employer;
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whether or not the parties believe they are
creating the relation of master and servant; and 

     whether the principal is or is not in business.

See also Aloha Pools & Spas, Inc. v. Wausau, 342 Ark. 398, 

39 S.W.3d 440 (2000).

These are not all of the factors which may conceivably

be relevant in a given case, and it may not be necessary for

the Commission to consider all of these factors in some

cases.  The relative weight to be given to the various

factors must be determined by the Commission. Franklin,

supra.  However, the Supreme Court has stated that the

"right of control" is the principal factor in determining

whether the relationship is one of agency or independent

contractor.  Sanders, supra.

Furthermore, the claimant must prove by a preponderance

of the evidence that the respondent employed the requisite

number of employees to be covered by the Arkansas Workers'

Compensation Law.  Under the current law, the term

“employer” includes any individual carrying on any

employment.  Ark. Code Ann. § 11-9-102(10).  “Employment”

includes situations where one or more employees are employed

by a subcontractor.  Ark. Code Ann. § 11-9-102(11)(D). 

“Employee” includes any person working in the service of an
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employer under a contract of hire.  Ark. Code Ann. § 11-9-

102(9)(A).  Therefore, if the preponderance of the evidence

establishes that Stuart Clark was in fact an employee of

Steven Gwyn, and that Steven Gwyn was a subcontractor of

Arkansas Windows and Siding, LLC, then under the cited

provisions of Arkansas Code Annotated Section 11-9-102,

Steven Gwyn is liable to Stuart Clark for appropriate

benefits associated with Mr. Clark’s injury sustained on the

Kellogg Acres Road job site.

With regard to the liability of Arkansas Windows and

Siding LLC for the claimant’s injury, and that entity’s

right to recover its payments from Steven Gwyn, Arkansas

Code Annotated Section 11-9-402 (a) - (c) provide with

regard to the rights and responsibilities of contractors,

uninsured subcontractors, and employees of uninsured

contractors:

(a) Where a subcontractor fails to secure compensation
required by this chapter, the prime contractor shall be
liable for compensation to the employees of the
subcontractor unless there is an intermediate
subcontractor who has workers' compensation coverage.

(b) (1) Any contractor or the contractor's insurance
carrier who shall become liable for the payment of
compensation on account of injury to or death of an
employee of his or her subcontractor may recover from
the subcontractor the amount of the compensation paid
or for which liability is incurred.
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(2) The claim for the recovery shall constitute a lien
against any moneys due or to become due to the
subcontractor from the prime contractor.

(3) A claim for recovery, however, shall not affect the
right of the injured employee or the dependents of the
deceased employee to recover compensation due from the
prime contractor or his or her insurance carrier.

(c)(1)(A) When a sole proprietorship or partnership
fails to elect to cover the sole proprietor or partners
under this chapter, the prime contractor is not liable
under this chapter for injuries sustained by the sole
proprietor or partners if the sole proprietor or
partners are not employees of the prime contractor.

(B)(i) A sole proprietor or the partners of a
partnership who do not elect to be covered by this
chapter and be deemed employees thereunder and who
deliver to the prime contractor a current certification
of noncoverage issued by the Workers' Compensation
Commission shall be conclusively presumed not to be
covered by the law or to be employees of the prime
contractor during the term of his or her certification
or any renewals thereof.

(ii) A certificate of noncoverage may not be presented
to a subcontractor who does not have workers'
compensation coverage.

(iii) This provision shall not affect the rights or
coverage of any employees of the sole proprietor or of
the partnership.

(2) Furthermore, the prime contractor's insurance
carrier is not liable for injuries to the sole
proprietor or partners described in this section who
have provided a current certification of noncoverage,
and the carrier shall not include compensation paid by
the prime contractor to the sole proprietor or partners
described above in computing the insurance premium for
the prime contractor.

(3)(A) Any prime contractor who after being presented
with a current certification of noncoverage by a sole
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proprietor or partnership nonetheless compels the sole
proprietor or partnership to pay or contribute to
workers' compensation coverage of that sole proprietor
or partnership shall be guilty of a Class D felony.

(B) Furthermore, any prime contractor who compels a
sole proprietor or partnership to obtain a
certification of noncoverage when the sole proprietor
or partnership does not desire to do so is guilty of a
Class D felony.

(C) Furthermore, any applicant who makes a false
statement when applying for a certification of
noncoverage or any renewals thereof shall be guilty of
a Class D felony.

In the present case, I find that the preponderance of

the evidence establishes that Stuart Clark was an employee

of Steven Gwyn and not an independent contractor or

subcontractor to Steven Gwyn.  In this regard, the

preponderance of the evidence indicates that Mr. Gwyn paid

Mr. Clark by the hour, and not by the piece or the job.

(T15) The evidence also indicates that Mr. Clark’s work for

Mr. Gwyn installing siding was an integral part of Mr.

Gwyn’s business to install siding.  Mr. Clark did furnish

his own hand tools, but Mr. Gwyn furnished his metal break,

ladders and equipment.  (T14)

Mr. Gwyn and Mr. Clark did not discuss how long Mr.

Clark would work for Mr. Gwyn when Mr. Gwyn hired Mr. Clark. 

(T15) However, the record is also clear that Mr. Gwyn ended
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the employment without any liability to either party, except

to the extent that Mr. Gwyn paid Mr. Clark $144 for his time

already worked.  (T48)  The evidence establishes that

Arkansas Windows and Siding engaged Steven Gwyn to perform

the siding, and there is no evidence that Mr. Gwyn and Mr.

Clark entered into any type of contractual relationship

providing that Mr. Gwyn would relinquish to any degree Mr.

Gwyn’s right to control Mr. Clark’s siding work for which

Mr. Gwyn would pay Mr. Clark $15 per hour.  (T15) 

I also find that a preponderance of the evidence

establishes that Steven Gwyn was an uninsured subcontractor

to Arkansas Windows and Siding on the Kellogg Acres Road

siding installation job.  In this regard, the documentary

evidence establishes that Steven Gwyn signed a Federal W-9

(Request For Taxpayer Identification Number and

Certification) on September 2, 2008.  (R. 2 Exh. 1 p. 3)

Randy Fields testified that Arkansas Windows and Siding has

no employees, but uses four or five subcontractors to

perform installation work.  (T60) Mr. Fields testified that

Mr. Gwyn contacted Mr. Fields about installation work, and

Mr. Fields agreed to use Steven Gwyn and William Layton, who

each provided Mr. Fields a copy of their certificate of non-

coverage and signed a W-9.  (T61) In fact, all parties
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stipulated during the course of the hearing that Mr. Gwyn

was a subcontractor to Arkansas Windows and Siding on the

installation job at 904 Kellogg Acres Road. (T4) Throughout

the prehearing proceedings and during the hearing, at no

point has Mr. Gwyn ever contended or presented evidence that

he had in place workers’ compensation insurance coverage for

his employees at the time he was under subcontract to

Arkansas Windows and Siding.     

Because the claimant has established that Steven Gwyn

was an uninsured contractor on the Kellogg Acres Road job

site and that Mr. Clark was Mr. Gwyn’s employee on that job

site, I find that Mr. Gwyn is responsible for Mr. Gwyn’s

workers’ compensation benefits pursuant to the provisions of

Arkansas Code Annotated Sections 11-9-103 and 401.

Furthermore, because Steven Gwyn was an uninsured

subcontractor to Arkansas Windows and Siding LLC on the job

where the claimant became injured, I also find pursuant to

the provisions Arkansas Code Annotated Section 11-9-402 that

Arkansas Windows and Siding is also liable for the

compensation owed to Stuart Clark.  In reaching this

conclusion, I have considered the contentions of Arkansas

Windows and Siding LLC that the prime contractor in this

case cannot be held responsible for the injuries of the
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subcontractor’s employee because (1) when Arkansas Windows

and Siding hired Mr. Gwyn, it was agreed that only Mr. Gwyn

and Mr. Layton would work on the job site; (2) the claimant

was not authorized by Arkansas Windows and Siding to work on

the site; and (3) Arkansas Windows and Siding was never made

aware that Mr. Clark was employed by Mr. Gwyn on one of the

prime contractor’s job sites.  (Comm. Exh. 1 p. 3)

I do not consider Respondent No. 2's arguments

persuasive for three reasons. First, one of the primary

purposes of the Arkansas Workers’ Compensation Law is to

timely pay appropriate benefits to legitimately injured

workers.  Ark. Code Ann. § 11-9-101.  Clearly, the General

Assembly enacted the prime contractor liability provisions

of Arkansas Code Annotated 11-9-402 in furtherance of that

purpose.  

Second, the General Assembly has indicated that the

provisions of the Arkansas Workers’ Compensation Law are to

be strictly construed.  Ark. Code Ann. § 11-9-704(c)(3). 

The Legislature has also admonished that if the scope of the

workers’ compensation statutes need to be liberalized,

broadened, or narrowed, those changes shall be made by the

General Assembly and not by the administrative law judges. 

Ark. Code Ann. § 11-9-1001.
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In Lawhon Farm Services v. Brown, 335 Ark. 272, 984

S.W.2d 1 (1998), the Arkansas Supreme Court observed with

regard to strict construction that:

Strict construction means narrow construction. Arkansas
Conf. Seventh Day Adventists v. Benton Cty. Bd. of
Equalization, 304 Ark. 95, 800 S.W.2d 426 (1990). In
Thomas v. State, 315 Ark. 79, 864 S.W.2d 835 (1993), we
wrote that strict construction requires that nothing be
taken as intended that is not clearly expressed. The
doctrine of strict construction is to use the plain
meaning of the language employed. Holaday v. Fraker,
323 Ark. 522, 915 S.W.2d 280 (1996). Even when statutes
are to be strictly construed, however, they must be
construed in their entirety, harmonizing each
subsection where possible. Min-Ark Pallet Co. v.
Lindsey, 58 Ark. App. 309, 950 S.W.2d 468 (1997).

Third, nothing in the plain language of Arkansas Code

Annotated Section 11-9-402 indicates that a prime contractor

can avoid liability for the injury of an employee of a

subcontractor by the prime contractor telling the

subcontractor in advance that the subcontractor is not

permitted to have any employees on the work site.  If the

General Assembly ever intends to place into the law such an

exception to liability for prime contractors, the General

Assembly has reserved to itself the authority to do so.  

Issue 4: Temporary Total Disability And 
              Compensation Rate

The claimant’s compensable injury is a wrist injury,

therefore the claimant’s injury is considered a scheduled
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injury.  See Ark. Code Ann. § 11-9-521(a).  For a scheduled

injury, a claimant is entitled to temporary total disability

benefits until the healing period ends or until the claimant

returns to work, whichever occurs first. Wheeler

Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d

822 (2002).  The healing period continues until the injured

employee is as far restored as the permanent character of

the injury will permit.  The healing period ends once the

underlying condition has become stable and when nothing

further in the way of medical treatment will improve the

permanent character of the injury.  Mad Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  The

persistence of pain is not sufficient, by itself, to extend

the healing period provided that the underlying condition

has stabilized.  Id. 

     With regard to calculating the average weekly wage,

Arkansas Code Annotated Section 11-9-518 provides:

(a)(1) Compensation shall be computed on the average
weekly wage earned by the employee under the contract
of hire in force at the time of the accident and in no
case shall be computed on less than a full-time
workweek in the employment.

In the present case, I find based on the claimant’s

undisputed wage rate of $15 per hour, that the claimant’s

average weekly wage for a full-time work week is $600 (40



STUART CLARK - F810692 25

hours at $15 per hour).  Consequently, the claimant’s

compensation rate for temporary total disability is 66 2/3%

of $600 per week or $400 per week.  Ark. Code Ann. § 11-9-

501(b).

Because I find credible the claimant’s testimony that

he could not work one-handed, and that his arm was too

swollen to even bend for the first one and one half weeks

after the injury, the claimant has established by the

preponderance of the evidence in the record that he remained

both off work and within the healing period for his

diagnosed wrist sprain for the entire two weeks and three

days that he was off work.  Consequently, I find that the

claimant is entitled to $1040 in benefits for temporary

total disability compensation (2 3/5 weeks at $400 per

week). 

Issue 5: Liability For Hearing Transcript Costs

Commission Rule 099.20(1)(a) and (5) provide that the

respondents are liable for the expense of taking and

transcribing a hearing, except where the respondent is an

uninsured employer found not to be subject to the Arkansas

Workers’ Compensation Law.  Because I conclude that both

Steven Gwyn and Arkansas Windows and Siding LLC are subject

to the Arkansas Workers’ Compensation Laws, and since I have
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found that Arkansas Windows and Siding LLC is primarily

liable as a prime contractor for the benefits at issue in

this claim, I have directed the Court Reporter to send her

hearing transcription bill to Arkansas Windows and Siding

LLC for payment.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission
has jurisdiction to determine the facts which
establish jurisdiction of this claim.

2. Arkansas Windows and Siding, LLC, hired
Steven Gwyn as a subcontractor to perform an
installation job at 904 Kellogg Acres Road,
Sherwood, AR 72120.

3. The claimant, Stuart Clark, was an employee
of Steven Gwyn on the installation job at 904
Kellogg Acres Road, Sherwood, AR 72120, on
September 15, 2008, and September 16, 2008.

4. The claimant sustained a compensable injury
to his left wrist on September 16, 2008, when
he fell off a ladder at work and landed on
his head.

5. All of the medical treatment which the
claimant received at North Metro Medical
Center on September 19, 2008, was reasonably
necessary to diagnose the nature and extent
of the claimant’s compensable injury and to
then treat the wrist injury sustained by the
claimant on September 16, 2008; the
respondents are therefore liable for the
expense of the medical treatment documented
in the hearing record. 

6. The claimant experienced two weeks and three
days of temporary disability as a result of
his injury entitling him to $1,040.00 in
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temporary total disability benefits based on
an average weekly wage of $600.00 per week as
a full-time employee earning $15.00 per hour.

7. Mr. Clark’s employer, Steven Gwyn, and the
prime contractor on the Kellogg Acres Road
job, Arkansas Windows and Siding, LLC, are
jointly and severally liable for the
claimant’s workers’ compensation benefits.

8. Pursuant to the provisions of Arkansas Code
Annotated Section 11-9-402, Arkansas Windows
and Siding LLC is directed to pay the
workers’ compensation benefits awarded herein
and the hearing transcript fee incurred by
the hearing court reporter, and Arkansas
Windows and Siding LLC shall then have a
right to recover these amounts from the
subcontractor, Steven Gwyn.

AWARD

Respondent No. 2 is directed to pay medical benefits,

temporary disability compensation, and the hearing

transcript fee in accordance with the findings set forth

herein.  Said payments are due within 45 days of the first

receipt of this Opinion and Order by an agent or attorney

for Respondent No. 2.  All accrued sums shall be paid in a

lump sum without discount and this award shall earn interest

at the legal rate until paid, pursuant to Arkansas Code

Annotated Section 11-9-809, and Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995), and

Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983
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S.W.2d 126 (1998); reversed on other grounds 336 Ark. 515,

988 S.W.2d 3 (1999).

__________________________
MARK CHURCHWELL
Administrative Law Judge


