
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F810236

BRANDON S. CARRINGTON, EMPLOYEE CLAIMANT

KIEFHABER’S QUALITY HOME SERVICE, EMPLOYER RESPONDENT

FEDERATED MUTUAL INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 23, 2009

Hearing before Administrative Law Judge Elizabeth W. Hogan on September 11,
2009, at Monticello, Drew County, Arkansas.

Claimant represented by Mr. Kenneth A. Harper, Attorney at Law, Monticello,
Arkansas.

Respondents represented by Mr. Eric Newkirk, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving the benefit of the

doubt to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee/employer/carrier relationship on June

15, 2008, at which time the claimant was earning sufficient wages to entitle him to
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a compensation rate of $286.00/$215.00, in the event this claim is found to be

compensable.  The claimant has received unemployment benefits and some

medical expenses were paid by Farm Bureau.  The claimant also has a child

support obligation in Jefferson County to Samantha Brown for the child, Cheyenne

Carrington.

The claimant contends he injured his left shoulder and elbow in a motor

vehicle accident while driving a company vehicle in his job as a repair technician.

He seeks payment of medical expenses, temporary total disability benefits (from

June 16, 2008, to a date yet to be determined) and attorney’s fees.

The respondents contend the claimant was not performing employment

services at the time of the accident, and the claim is barred by the “going and

coming” rule.  Alternatively, in the event of an Award, the respondents are entitled

to an offset against payment of benefits by third parties pursuant to Ark. Code Ann.

§11-9-411.

The following were submitted without objection and comprise the evidence

of record:   the parties’ prehearing questionnaires and exhibits contained in the

transcript.  The claimant’s objection to information contained in a background check

(Respondents’ Documentary Exhibit, pp.11-14) and testimony on this subject was

sustained and proffered.

The following witnesses testified at the hearing:  the claimant, who was a

poor historian; his cousin, Heath Ashmore; the grandmother of his child’s mother,
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Glenda Brown; the owner, Pete Kiefhaber and his sons, Caleb and Scott; office

manager, Sharon Pickins; and co-worker, Donnie Miller.

The claimant, age 29 (D.O.B. January 7, 1980), has a G.E.D. and a heating,

ventilation, and air conditioning (HVAC) license.  His work experience includes jobs

in plumbing, construction, and heating and air installation and service.  His health

history includes left forearm and leg injuries.  The claimant began working for the

respondent/employer in January, 2007.  He was provided with a company vehicle.

At the time, the claimant was living in Monticello and the respondent/employer is

located in Star City. 

On Sunday, June 15, 2008, the claimant was scheduled to clean up the shop

at 10:00 a.m. with Caleb Kiefhaber.  The claimant’s cousin, Heath Ashmore from

Hot Springs, dropped by but Caleb never showed up.  Mr. Ashmore went to the

claimant’s house to wait for him.  The claimant left the shop and was involved in a

one-vehicle accident about two (2) miles from his home.

The claimant called his cousin to come get him.  Later, he sought treatment

at the emergency room (ER) for a black-eye, lacerations, and left shoulder pain.

He also saw his family physician, Dr. Lewellen in Dumas and orthopedic surgeon,

Dr. Clark, in Pine Bluff.  Some medical expenses were paid by Farm Bureau.  Dr.

Clark performed surgery on the claimant’s shoulder on September 24, 2008.  The

claimant testified he was unable to obtain the recommended physical therapy after

surgery because he couldn’t afford treatment, had no vehicle, and his driver’s
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license was suspended.  He began drawing unemployment benefits ($239.00

weekly).

The claimant testified he frequently worked on weekends, but payment

records show only two (2) Saturdays and two (2) Sundays were scheduled in 2008.

In his deposition, the claimant testified he was paid for Sunday, June 15, 2008;

however, there is no corresponding payment record.

The police report indicates the accident happened a little after 2:00 p.m.

when the claimant reached for a can of snuff on the floor and drove the company

vehicle into a ditch.  A neighbor came out to check on him and moved the vehicle

out of the ditch at the claimant’s request.

Heath Ashmore and Glenda Brown testified the claimant did go to work on

Sunday, June 15, 2008.  He left home at 7:00 or 8:00 a.m. and returned after lunch

or around 1:00 – 1:30 p.m.  However, Ms. Brown did not see Mr. Ashmore that day.

Pete Kiefhaber testified that, in addition to owning the heating and air

company, he is also a pastor.  He does not assign employees to work on Sundays

unless it is an emergency.  The claimant worked clean-up and was not “on call”

because he was not qualified to trouble-shoot equipment.  Sunday, June 15, 2008,

was Father’s Day and no one was scheduled to work.  Mr. Kiefhaber testified the

claimant’s sister called in to inform him of the wreck and he went to inspect the

vehicle.  The claimant was not there and he was unable to reach him on his cell

phone.
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When the claimant came to pick up his paycheck on Friday, June 20, 2008,

Mr. Kiefhaber terminated his employment.  He stated the claimant had been warned

in the past about unreliability; however, he agreed to keep his health insurance with

Blue Cross/Blue Shield and AFLAC benefits in place until the claimant could find

another job.

The claimant told Mr. Kiefhaber that the accident happened around 11:00

a.m. while he was returning home from the grocery store.  Mr. Kiefhaber told him

the accident would not be covered by workers’ compensation.  Four (4) months

later, in October, Mr. Kiefhaber learned the claimant was filing a workers’

compensation claim.

Caleb Kiefhaber testified he saw the claimant at a nightclub in Pine Bluff on

Saturday, June 14, 2008, the night before the accident.  There were no plans for

them to meet at the shop the next day.  Mr. Kiefhaber testified that in addition to

working for his father at the heating and air business, he also did construction and

plumbing repairs on the side.  He hired the claimant on several occasions to work

for him on weekends, but paid him in cash.  Mr. Kiefhaber testified the claimant’s

shoulder popped out of place before the accident.

On re-direct examination, Glenda Brown testified the claimant was at home

on Sunday night and did not go to Bad Bob’s nightclub.
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MEDICAL EVIDENCE

The June 15, 2008, ER records indicate the claimant was involved in a 7:00

a.m. motor vehicle accident (MVA).  The claimant reported injuries to his right ankle,

left shoulder, head, and nose.  X-rays of the shoulder and skull were taken along

with a CT scan of the brain.

One month later, on July 15, 2008, medical records show the claimant

“dislocated his left shoulder again today.”

In August, 2008, Dr. Clark confirmed a Hill-Sachs fracture and glenoid

labrum tear by MRI scan.  Surgery was performed on the claimant’s left shoulder

on September 24, 2008.  In a follow-up exam dated November 12, 2008, Dr. Clark

prescribed physical therapy and took the claimant off work another four (4) weeks.

On October 5, 2008, the claimant returned to the ER for left shoulder pain.

After he was arrested, he was handcuffed with his arms behind his back and

experienced numbness in his arm and felt like something tore in his shoulder.  The

claimant filed a workers’ compensation claim in October, 2008.

DOCUMENTARY EVIDENCE

The respondents have submitted a Form 1A-1 which cannot be considered

as evidence.

Ark. Code Ann. §11-9-529.  Employer reports:
(c) any report provided for in subsection (a) or (b) of
this section shall not be evidence of any fact stated in
the report in any proceeding with respect to the injury or
death on account of which the report is made.
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The Commission wants to encourage employers to file administrative forms for

statistical data and safety purposes but does not want to penalize the employer if

discovery later yields contrary information from that contained in the reports.  The

rule of thumb is that the Commission’s alphabetized forms are admissible while the

numerical forms are not.

FINDINGS AND CONCLUSIONS

A “compensable injury” is defined as an accidental injury... arising out of and

in the course of employment....”  Ark. Code Ann. §11-9-102.  A compensable injury

does not include an “injury which was inflicted upon the employee at a time when

employment services were not being performed....”  Ark. Code Ann. 11-9-

102(4)(B)(iii).  An employee is performing “employment services” when he or she

“is doing something that is generally required by his or her employer.”  White v.

Georgia-Pacific Corp., 339 Ark. 474, 478, 6 S.W.3d 98, 100 (1999).  The test for

determining whether the employee was performing employment services at the time

of the injury is “whether the injury occurred within the time and space boundaries

of the employment, when the employee [was] carrying out the employer’s purpose

or advancing the employer’s interest directly or indirectly.”  Pifer v. Single Source

Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).

The testimony concerning the accident varied greatly between the claimant

and his witnesses and the owner and his witnesses.  It is clear the claimant and the

owner’s son have a history together both professionally and personally, having
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been arrested together, so there are credibility issues on both sides.  Nevertheless,

I find it hard to believe that an employee who was not on call would be scheduled

to work on Father’s Day. Therefore, I find the claimant was not “in the course of

employment” performing “employment services” at the time of the accident.

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer/employee/carrier existed among the parties on June
15, 2008, at which time the claimant was earning sufficient
wages to be entitled to a compensation rate of
$286.00/$215.00, in the event this claim is found to be
compensable.

2. The claimant has failed to prove, by a preponderance of the
credible evidence, that he sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of his employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


