
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIMS NOS. F709292 & F801267

GENE A. CAPPS CLAIMANT

BENTON SCHOOL DISTRICT RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED DECEMBER 9, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE TERENCE C. JENSEN, Attorney at Law,
Benton, Arkansas.

Respondents represented by the HONORABLE GUY A. WADE, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on October 14,

2009.  A prehearing conference was held on August 26, 2009 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a compensable June 27, 2007, injury
and an August 21, 2007, injury.

2.  The compensation rate is $371.

The claimant contends that he is entitled to additional medical treatment

recommended by Dr. Carl Covey.  The claimant is further asking for temporary total

disability benefits from April 8, 2009, to a date to be determined and attorney’s fees. 

All other issues are reserved.

Respondents contend the claimant is not entitled to additional medical treatment
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and further that the treatment recommended by Dr. Covey is not reasonable and

necessary.  Respondents also controvert any additional temporary total disability

benefits, since the claimant failed to attend the FCE that was scheduled.  Respondents

controverted medical in April 2009.

ISSUES TO BE LITIGATED

1.  Additional medical benefits.

2.  Temporary total disability benefits.

3.  Prescription medicine.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a compensable June 27, 2007, injury and an August 21, 2007,

injury.

2.  The compensation rate is $371.

3.  The claimant has proven by a preponderance of the evidence that the

additional medical and prescription medicine is reasonable and necessary and related

to the compensable injury.
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4.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and unable to earn wages from April 8, 2009, to a date

to be determined.

5.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 32 years old, worked for the respondent employer doing custodial

work beginning full time in 1996.  The claimant testified that in 1999 or 2000 he had a

muscle strain in his back and missed a few days of work but it resolved.  On June 27,

2007, the claimant was stripping paint from some concrete steps and slipped and fell,

landing on his back.  The claimant testified that he hurt around his shoulder blade near

the center of his back up into his neck and arm.  The claimant missed a little work but

continued working until August 21, 2007.  On August 21, 2007, he and others were

pulling out bleachers and, as he was pulling a set, something popped in his back and

he was in pain.  The claimant has not worked since.

The claimant initially saw Dr. Lisa Barker with pain in his shoulder blade area,

center of his back into the neck and arm with tingling in the right arm.  The claimant

saw Dr. Barker until November 2007 and then was referred to Dr. Brad Thomas.  Dr.

Thomas referred the claimant to Dr. Jerry Lorio who ordered a nerve conduction study

and then the insurance company denied further benefits except for one prescription
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medication from the claimant’s family doctor, Dr. Johnston.  The claimant requested a

change of physician and changed to Dr. Carl Covey.  Dr. Covey reviewed all the

diagnostic tests and provided an epidural steroid injection.  According to the claimant,

he had relief for about two weeks.  Respondents denied further injections but did agree

to allow the two follow-up injections in February 2009.  The claimant received about a

60% benefit after the third injection.  The claimant next started physical therapy at the

recommendation of Dr. Covey from March 16, 2009 through June 17, 2009 and then

respondents denied further treatment.

According to the claimant, Dr. Covey recommended six more weeks of a different

type of physical therapy as well as some prescription medication.  The claimant

testified he had improvement in his condition with the injections and physical therapy

from Dr. Covey.  Respondents controverted all additional treatment on June 17, 2009. 

The claimant testified that he has pain again and can hardly sit still.  He uses a heating

pad regularly.  The claimant described his pain level as 8 on a 1 to 10 scale.  The

claimant described his pain as throbbing on his right arm with tingling and muscle

spasms in his shoulder and back.  The spasms are so intense that he is in tears.

The claimant described his May 21, 2009, visit with Dr. Barry Baskin as a 10-

minute visit where Dr. Baskin looked at his back but never touched him.

ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has
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the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has

the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).

In the present case, the claimant had been treating with his authorized treating

physician, Dr. Carl Covey.  It was the claimant’s testimony that he was benefitting from

the physical therapy, the injections and the medication prescribed by Dr. Covey.  Dr.

Covey had recommended another six weeks of physical therapy to implement a long-

term trunk stabilization program.  Respondents denied this additional conservative care

on June 17, 2009.  Randall Green physical therapist, wrote on October 6, 2009, that at

the time the claimant completed the authorized physical therapy on June 17, 2009, the

claimant had shown intermittent relief of symptoms and the spasms had decreased

from severe to moderate.  Dr. Covey wrote on September 10, 2009, that he

recommended the trunk stabilization program and the medicines of Baclofen,

Gabapentin, Melaficam and Tramadol.  

Respondents referred the claimant to Dr. Barry Baskin for an independent

medical evaluation on May 21, 2009.  This was a one-time visit with the claimant and a

review of the medical records.  I found the claimant to be a credible witness while

testifying about his job and his symptoms.  The claimant is a young man with a
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consistent work history.  The claimant testified that he spent only 10 minutes with Dr.

Baskin and that Dr. Baskin never touched him, only to shake hands.  After hearing the

claimant’s testimony about the encounter with Dr. Baskin, I am reluctant to have Dr.

Baskin’s opinion decide the claimant’s fate.

After considering all the credible evidence, I find the claimant has proven by a

preponderance of the evidence that additional medical care and treatment is both

reasonable and necessary for the compensable injury.  Dr. Covey, the authorized

treating physician, has recommended the trunk stabilization therapy and some

medication for the claimant.  The claimant has been treated with a very conservative

regime and had shown improvement while he was under the care and treatment of Dr.

Covey.  The claimant’s condition deteriorated when additional medical was denied. 

Even Dr. Baskin recommends the claimant undergo a functional capacity evaluation

and pursue some chiropractic manipulations.  I find that Dr. Covey’s recommendations

are reasonable and necessary and remain the responsibility of respondents.

The claimant next contends that he is entitled to temporary total disability

benefits from April 8, 2009 through a date to be determined.  In order to be entitled to

temporary total disability benefits, the claimant must remain in his healing period and

be totally unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981). 

In the present case, the claimant has proven by a preponderance of the

evidence that he remained in his healing period from April 8, 2009 to a date to be

determined.  The claimant’s authorized treating physician, Dr. Covey, has



recommended physical therapy with a trunk stabilization regime and prescription

medication.  The claimant has not worked since August 2007 and has followed his

treating physician’s requirements.  Dr. Covey, on May 7, 2009, has opined that the

claimant is to remain off work and that he was under active treatment.  Dr. Covey

restated his opinion of remaining off work on September 10, 2009.  Dr. Covey has not

indicated that the claimant has reached the end of his healing period or reached the

end of active treatment.  Respondents remain responsible for temporary total disability

benefits.

ORDER

The claimant has proven by a preponderance of the evidence that additional

medical is reasonable and necessary and related to the compensable injury.  The

claimant has proven by a preponderance of the evidence that he remained in his

healing period and unable to earn wages from April 8, 2009, to a date to be

determined.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Commission Rules & Regulations, Rule 099.10, Coleman v.

Holiday Inn, 31 Ark. App. 224, 792 S.W.2d 345 (1990) and Chamness v. Superior

Industries, W.C.C. E019760 (Opinion filed March 4, 1992).

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
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________________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE

 


