
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F705363

MICHAEL B. CALVA, EMPLOYEE CLAIMANT

PITONYAK MACHINERY CORP., EMPLOYER RESPONDENT

SENTRY INSURANCE CO., CARRIER RESPONDENT

OPINION FILED JULY 22, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on July 9, 2009 at
Little Rock, Pulaski County, Arkansas. .

Claimant represented by the HONORABLE J. MARK WHITE, Attorney at Law, Bryant, Arkansas.

Respondents represented by the HONORABLE JOE PURVIS, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of penalties,

interest and attorney’s fees.

At issue is whether or not the respondents owe a late payment penalty pursuant to Ark. Code

Ann. §11-9-802; and whether or not the respondents are in contempt of the Commission’s orders

pursuant to Ark. Code Ann. §11-9-706.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, A.C.A. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

On July 17, 2008 an Opinion was filed awarding benefits to the claimant and this decision was

affirmed by the Full Commission on March 26, 2009.  To date, the claimant has not received any

money and his attorney has received only half of his fee.  No interest has been paid.

The claimant filed a Motion for sanctions on June 8, 2009.  The respondents’ letter of June

18, 2009 conceded the respondents still owed part of the attorney’s fee and interest but contended

the claimant had not provided a current address for receipt of his check and therefore sanctions were

inappropriate.
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The claimant’s motion was set for a hearing on June 26, 2009 but rescheduled at the

respondent’s request.  The hearing was conducted on July 9, 2009.  Despite this continuance, Mr.

Purvis arrived at the hearing with no checks and no witnesses to explain the delay or what efforts,

if any, the adjuster had made to rectify the situation.  The claimant then changed his request from a

20% penalty to a 36% penalty.

The Commission’s file was established in July, 2007 with the claimant’s address as P. O. Box

915 in Carlisle.  At the first hearing in April, 2008, the claimant testified he was living with his parents

at 310 Harrison in Carlisle.  It is unknown what address the claimant provided in discovery

(deposition and interrogatories).  At the second hearing in July, 2009, the claimant testified he had

moved to 45 Red Oak Ranch Road in Carlisle but could still receive mail at his parents’ home.  In

May, 2009 the respondents sent the claimant’s check to his former post office box.  The post office

returned the check to the carrier noting the forwarding time had expired and listed the claimant’s

address as 310 Harrison.  The post office could not forward the check as the envelope was marked

“Personal and Confidential.”

Mr. Purvis provided a handwritten note from the out-of-state adjuster indicating the

claimant’s check was returned by the post office on May 18, 2009 and they stopped payment on the

check May 19, 2009.  There is no explanation why the claimant’s portion of the attorney’s fees were

not withheld and sent to Mr. White in accordance with page 6 of the July 17, 2008 opinion (see

paragraph #5).  There is no explanation why the respondents did not pay interest in accordance with

page 7 of the July 17, 2008 opinion.  There is no explanation of what efforts, if any, the respondents

made to rectify the situation by contacting Mr. Purvis or Mr. White or the Commission (which can

act as trustee) to ensure delivery of the claimant’s check.  From what I can see, they stopped payment

and did nothing else.

FINDING & CONCLUSIONS

The respondents were aware that as of May 18, 2009, there was a problem in delivering the

claimant’s check.  Over fifty days later at the hearing, the problem had still not been resolved.  No
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explanation has been offered why the remainder of the attorney’s fee and interest has not been paid.

No explanation was offered as to what effort, if any, the respondents made to clarify the claimant’s

address.

1. The Workers’ Compensation Commission has
jurisdiction of this case with previous opinions entered
on July 17, 2008 by the Administrative Law Judge
awarding benefits, affirmed by the Full Commission on
March 26, 2009.

Benefits accrued as of the date of the Administrative
Law Judge’s award, J. O’Hara v. J. Christy
Construction Co./SIF , 101 Ark. App. 212, 272
S.W.3d 842 (2008), and were payable 45 days after
the Full Commission’s opinion, Johnson v. American
Pulpwood Co. 38 Ark. App. 6, 826 S.W.2d 827
(1992).

Interest must be calculated based on the court’s
instructions in Hartford Fire Insurance Co. v. Sauer,
358 Ark. 89, 186 S.W.3d 229 (2004).

Attorneys fees must be paid in accordance with Ark.
Code Ann. §11-9-715, §11-9-801 and Rule 10.  The
claimant’s portion of the controverted attorney’s fee
is to be withheld from the indemnity benefits and
remitted by the respondent directly to the claimant’s
attorney.

2. At the April 18, 2008 hearing, the claimant gave his
address as 310 Harrison in Carlisle (his parent’s
home).  Apparently, Mr. Purvis did not convey this
information to his client.  When the carrier issued
payment a year later in May, 2009 after an appeal,
they mistakenly sent the check to the claimant’s
former post office box.  The letter, marked “personal
and confidential” was returned to the carrier.  Since
that time, the carrier has made no effort to correct the
mistake.

The claimant’s request for a 36% penalty is hereby
granted.

3. The carrier has not paid interest on the claim nor the
remainder of the attorney’s fees in accordance with
pages 6 and 7 of the Administrative Law Judge’s July
17, 2008 opinion.

The carrier is in contempt of the Commission’s
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Orders.  Sentry is hereby fined $5,000.00 to be made
payable to the Commission’s fiscal officer.

IT IS SO ORDERED.

                                                                          
ELIZABETH W. HOGAN
Administrative Law Judge


