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COMMERCE & INDUSTRY,              RESPONDENT
INSURANCE CARRIER
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Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Springdale,
Washington County, Arkansas.

Claimant represented by KENNETH OSBORNE, Attorney, Fayetteville, Arkansas.

Respondents represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 18, 2009, in Springdale,

Arkansas.  A pre-hearing order had been previously  entered in this case on March

3, 2009.  This pre-hearing order  set out the stipulations offered by the parties and

outlined the issues to be litigated and resolved at the present time. A copy of the

pre-hearing order  was made Commission’s Exhibit No. 1 to the hearing.

The following stipulation was offered by the parties and is hereby accepted:

1. The prior Opinion of October 10, 2008, has become final and is res

judicata of all issues raised and addressed therein.

By agreement of the parties, the issue to be litigated and resolved at the

present time was limited to the following:

1. The claimant’s entitlement to additional temporary total disability from

July 4, 2008 through September 24, 2008.

In regard to these issues, the claimant contends:

“The claimant has struggled with ongoing medical
problems since his original injury date of December 13,
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2006.  As an air traffic controller he is medically
disqualified if he is on any type of medication that is
prohibited by a flight surgeon.  Rather than take the
prescribed pain medication he avoided it until December
30, 2007.  As of December 30, 2007, the claimant became
medically disqualified.  He began receiving vacation pay
as of January 1, 2008 which ran out January 12, 2008.
After that date, the claimant contends he is entitled to
ongoing temporary total disability.  He has never been
released by his primary treating physician Dr. Routsong
with regard to treatment of his back.  That an Opinion was
filed June 12, 2008.  Pursuant to that Opinion which has
since been affirmed on appeal to the Full Commission on
October 10, 2008, treatment by Dr. Routsong with regard
to the claimant’s lower back injury was approved.  The
claimant is currently seeking treatment and has not
reached maximum medical improvement. He is currently
unable to work and should be entitled to temporary total
disability payments from May 8, 2008 (the date he was
released on his second shoulder operation) and ongoing.
In addition the claimant contends he is owed $6,669.84 in
PPD benefits.”

In regard to these issues, the respondents contend:

“Respondents contend that all appropriate benefits have
been and are continuing to be paid with regard to this
matter.  At this juncture, the respondents do not have any
medical documentation indicating the claimant remains in
a healing period beyond 7/1/08.  If claimant’s counsel is
able to produce this documentation, they will certainly take
that into consideration in addressing TTD entitlement.”

 DISCUSSION

The sole issue presented for resolution, at the present time, is the claimant’s

entitlement to additional temporary total disability benefits from July  4, 2008 through

September 24, 2008.  The burden rests upon the claimant to prove his entitlement

to these benefits.

In order to meet this burden, the claimant must prove two facts by the greater

weight of the credible evidence.  First, he must prove that he has continued within

his healing period from the effects of one or more of his compensable injuries.
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Secondly, he must show that he has continued to be rendered totally disabled from

regular gainful employment as the result of such an injury.

The issue of the duration of the healing period is a medical question, which

must be resolved on the basis of the greater weight of the credible medical evidence

presented.  The healing period continues until the claimant has achieved the

maximum benefit of time and medical treatment in the healing of the actual damage

caused by the compensable injury. Once this underlying physical damage resolves

or at least stabilizes, at a level where nothing further in the way of time or medical

treatment offers a reasonable expectation of improvement, then the healing period

has ended.

In the previous Opinion, the Commission held that the claimant continued

within his healing period from the effects of his compensable lumbar injury through

May 7, 2008 (the respondents had voluntarily reinstated the payment of temporary

total disability benefits on May 8, 2008).  On July 1, 2008, Dr. Christopher Dougherty

(the claimant’s treating physician for his compensable left shoulder injury) opined

that the claimant had achieved MMI (maximum medical improvement) from the

effects of his compensable left shoulder injury and discharged the claimant from

further treatment for this compensable injury.  However, he further indicated that any

opinions concerning work restrictions and presumably treatment of the claimant’s

compensable lumbar injury, would be up to Dr. Rodney Routsong (the claimant’s

treating physician for the compensable lumbar injury).  Nonetheless, the

respondents apparently ceased the voluntary payment of temporary total disability

benefits based solely upon Dr. Dougherty’s opinion concerning the claimant’s

compensable left shoulder injury.
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The medical evidence fails to show that the claimant has ever been released

from active treatment for his compensable lumbar injury by Dr. Routsong. In fact, the

subsequent reports of Dr. Routsong reveal that the claimant has continued under his

care at least through May 13, 2009.  During this time, the claimant underwent various

testing on his lumbar spine and received active medical treatment for his

compensable lumbar injury, in the form of oral medication, physical therapy, and

periodic spinal injections.  

After consideration of all the medical evidence presented, it is my opinion that

the claimant has proven by the greater weight of the credible medical evidence that

he continued within his healing period from the effects of his compensable lumbar

injury, during the period of July 4, 2008 through September 24, 2008.  Thus, the

claimant has satisfied the first requirement for his entitlement to additional temporary

total disability benefits during this period.  

In regard to actual disability, the prior Opinion of the Commission also held

that the claimant had proven by the greater weight of the credible evidence that he

continued temporarily totally disabled through May 7, 2008.  The evidence shows

that the claimant experienced little or no change in his physical restrictions and

limitations, primarily from his compensable lumbar injury, after the entry of the

previous Opinion.  

One of the considerations of the Commission in its prior Opinion was Dr.

Routsong’s conclusion that the claimant would be unable to continue to work at his

present occupation and take the medication that he had been prescribed. This

conclusion of Dr. Routsong does not appear to have been changed, as reflected by

his May 13, 2009 report. In this report, Dr. Routsong indicated that the claimant was
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to continue his previous regimen of treatment which consisted of oral medication

(including narcotic pain medication), physical therapy, and periodic injections for

pain. In this report, Dr. Routsong further stated:

“Please let this letter reflect his (the claimant’s) current
treatment plan and his inability to return to work at this
time.”

The claimant’s testimony also reflects no significant change in his limitations

and restrictions from this compensable lumbar injury.  In his testimony, he indicated

that his pain had actually gotten worse.  He further stated that during the period in

question he continued to take Hydrocodone and Gabapentin, which tend to put him

to sleep or “knock him out”.

After consideration of the evidence presented, it is my opinion that the greater

weight of this evidence establishes that the claimant’s limitations and restrictions

from his compensable lumbar injury remained essentially identical to those that he

was experiencing during the period of temporary total disability awarded within the

previous Opinion. For the same reasons, as those set forth in the prior Opinion, I find

that these limitations and restrictions are sufficient to prevent the claimant from

performing his preinjury position and make it highly unlikely for him to obtain any

regular gainful employment in the open job market.  Therefore, the claimant has

proven the second requirement for his entitlement to additional temporary total

disability benefits for the period of July 4, 2008 through September 24, 2008.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On December 13, 2006, the relationship of employee-employer-

carrier existed between the parties.

3.  On December 13, 2006, the claimant earned wages sufficient to

entitle him to weekly compensation benefits of  $488.00 for total

disability and $366.00 for permanent partial disability.  

4. On December 13, 2006, the claimant sustained compensable

injuries to his left shoulder, left knee, and low back.

5. The claimant has proven by the greater weight of the credible

evidence that he continued to be temporarily totally disabled from

the effects of his compensable lumbar injury from July 4, 2008

through September 24, 2008.  Specifically, he has proven that

during this period he remained within his healing period from the

effects of his compensable lumbar injury and also remained

totally disabled from performing regular gainful employment.

6. The respondents have controverted the claimant’s entitlement to

additional temporary total disability benefits during the period of

July 4, 2008 through September 24, 2008.

7. The appropriate fee for the claimant’s attorney is the maximum

statutory attorney’s fee on the additional temporary total disability

benefits herein awarded.

ORDER

The respondents shall pay to the claimant additional temporary total disability

benefits for the period of July 4, 2008 through September 24, 2008.



Burton-F613862 -7-

The respondents shall pay to the claimant’s attorney the maximum statutory

attorney’s fee on the additional controverted temporary total disability benefits herein

awarded.  One-half of this fee is the obligation of the respondents in addition to such

benefits.  The remaining one-half of this fee is to be withheld by the respondents

from such benefits.

All benefits herein awarded have heretofore accrued and are payable in a

lump sum without discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


