
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F709743

STEVE BROWN CLAIMANT

MULTI CRAFT CONTRACTORS RESPONDENT
                                                       
VALLEYS FORGE INSURANCE,         RESPONDENT
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OPINION FILED DECEMBER 28, 2009

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by FRANK NEWELL, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 21,

2009, in Springdale, Arkansas.  A pre-hearing order was entered in

this case on July 14, 2009. The pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of this pre-

hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On May 16, 2007, the relationship of employee-

employer-carrier existed between parties.

2. The appropriate weekly compensation benefits

of $504.00 for total disability and $378.00

for permanent partial disability.  

3. On May 16, 2007, the claimant sustained

compensable injuries to his left knee.
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By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained compensable injuries

to his neck and back in the accident of May 16,

2007.

2. Whether the claimant is in need of additional

medical services for such compensable injuries.

In regard to these issues, the claimant contends:
  
“On May 16, 2007, the claimant fell at work
injuring his neck, back, left arm, left knee,
and head.”   
 

In regard to these issues, respondents contend:

“(a) Respondents have accepted liability for
injuries sustained by claimant in a
compensable fall on May 16, 2007.

(b) Respondent carrier is making arrangements
for claimant to be worked up by Dr. John R. E.
Dickins of Little Rock in connection with his
complaints of dizziness.

(c) Respondents have not denied liability for
any medical care received by claimant to date.
Respondents initially denied liability for
treatment of claimant’s dizziness but as
indicated above, respondents have agreed to
have claimant worked for this condition.”

 DISCUSSION

I. COMPENSABILITY

The respondents concede that the claimant was  involved in a

specific employment-related incident or accident, while performing

his assigned employment-related activities for the respondent on

May 16, 2007. This specific employment-related incident or accident
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was in the form of a fall. The respondents further admit that, in

this employment-related accidental fall, the claimant sustained a

compensable injury to his left knee. All appropriate benefits have

been voluntarily provided by the respondent for this admitted

compensable left knee injury.  

However, the central issue in dispute is whether the claimant

also sustained “compensable injuries” to his neck or cervical spine

and to his back or thoracolumbar spine in this same accidental

fall. The burden rests upon the claimant to prove all of the facts

necessary to establish such compensable injuries.  

First, the claimant must prove that these alleged compensable

injuries satisfy the statutory requirements of Ark. Code Ann. §11-

9-102(4)(D). This subsection requires that the claimant prove by

medical evidence, which is supported by “objective findings”, the

actual existence of physical injury or damage to his cervical and

thoracolumbar spines.  Ark. Code Ann. §11-9-102(16)(A)(i) defines

“objective findings” as those findings which cannot come under the

voluntary control of the claimant. Pain and, in the instance of

spinal injuries, loss of range of motion and straight leg raising

test results are expressly excluded by the Act from the definition

of “objective findings”.

In the present case, the initial emergency room records and

the subsequent records and reports of Dr. Craig Cooper and Dr. Luke

Knox all diagnose the presence of injuries or damage that involves

the claimant’s cervical and thoracolumbar spines.  The initial

emergency room diagnosis of a cervical and lumbar strain is
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supported by objective findings, in the form of the apparent

presence of muscle spasms that involve the areas, as the muscle

relaxant Flexoril was prescribed at that time. The MRI of the

claimant’s cervical spine which was performed at the request of Dr.

Cooper on May 11, 2007, objectively demonstrated the presence of

abnormalities, some of which were degenerative in nature.  However,

this test further revealed straightening of the curvature or

lordosis of the cervical spine, which would be indicative of the

presence of muscle spasms. Dr. Knox in his report of December 3,

2007, noted the presence of significant disc space changes in the

MRI, hyper-reflexia and increased reflexes in the lower

extremities, and increased reflexes over the triceps of the upper

extremities. These latter neurological abnormalities would be

indicative of the presence of compression on the spinal cord of

exiting nerve roots.  Dr. Knox’ hand written notations on that same

date, recorded the observation, during his musculoskeletal

examination of paraspinal muscle spasms and motor/sensory deficits.

Based upon these findings he diagnosed a cervical/lumbar syndrome.

Although Dr. Knox recommended that a cervical and lumbar myelogram

be performed, the respondents instead authorized an MRI study. In

his report of February 26, 2008, Dr. Knox interpreted this MRI as

revealing mild dorsal compression at the intervertebral level of

the lumbar spine that was immediately above the old fusion site

(the L3-4 level).  Various other objective testing that has been

performed on the claimant has revealed the presence of extensive

defects involving both his cervical and lumbar spine.  Although a
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significant number of these defects may have, to some extent,

preexisted the claimant’s alleged compensable injuries to these

areas, they still represent “objective findings” to support the

actual existence of physical injury or damage, under Ark. Code Ann.

§11-9-102(4)(D).  

After consideration of all the evidence presented, it is my

opinion that the claimant has established by medical evidence,

which is supported by objective findings, the actual existence of

physical injury or damage to his cervical and lumbar spines.  Thus,

he has satisfied the statutory requirements of Ark. Code Ann. §11-

9-102(4)(D).  

Next, the claimant must show by the greater weight of the

credible evidence that these medically established and objectively

documented physical injuries or defects, which involve his cervical

and lumbar spines, satisfy the definitional requirements for a

“compensable injury” that are contained in Ark. Code Ann. §11-9-

102(4)(A)(i). These definitional requirements are:

(1) The physical injury or damage must arise

out of and occur in the course of the

employment.

(2) The physical injury or damage must be

caused by a specific incident.

(3) The physical injury or damage must be

identifiable by time and place of

occurrence.
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(4) The physical injury or damage must result

in internal or external physical harm to

the claimant’s body.

(5) The physical injury of damage must be

such that it required medical services or

resulted in disability.

In order to satisfy the first three of these definitional

requirements, the claimant must prove the likely or probable

existence of a causal relationship between his current difficulties

with his cervical and lumbar spines, and his employment-related

fall of May 16, 2007. However, he need not prove the existence of

this causal relationship to an absolute certainty. Nor, must he

prove that this employment-related fall was the sole or even major

cause of his subsequent difficulties.  He need only show by the

greater weight of the credible evidence that it is likely or

probable that his employment-related fall played a causal role in

his subsequent cervical and lumbar difficulties.  It must also be

noted that this causal connection can be in the form of  an

aggravation of a pre-existing condition.

 The record clearly shows that the claimant had a prior

employment-related injury to his low back or lumbar spine on

September 2, 1999. This injury was subsequently diagnosed as being

in the form of a large disc herniation of the L4-5 disc with a free

fragment and compromise of the left L5 nerve root. A small mid line

bulge at L3-4 and mild degenerative disc disease of L5-S1 was also

noted, by resulted in no compression of the cord or exiting nerve



Brown-F709743 -7-

roots. A subsequent discogram revealed significant damage to the

L4-5 disc and could not be performed on the L5-S1 disc. However, it

failed to show any damage to the L3-4 disc.  Initially, the

claimant declined corrective surgery. However, he ultimately

underwent a decompression with a fusion from L4 to the sacrum. The

surgery was performed by Dr. Richard McCarthy in February of 2001.

Clearly, the compensation injury of 1999 and corrective surgery

resulted in permanent damage to the claimant’s lumbar spine. 

The medical record further reveals that the corrective surgery

in 2001, significantly reduced the claimant’s symptoms with his

lumbar spine and his radicular symptoms into his left lower

eternity. On February 20, 2002, the claimant was released from

further follow up for his 1999 injury with restrictions against

heavy lifting and repetitive bending. He was assessed a permanent

physical impairment rating of 25 percent to the body as whole.

The medical evidence also indicates that the claimant had some

preexisting damage or defects to his cervical spine, prior to the

employment-related fall of May 16, 2007. The various radiographic

tests performed on the claimant’s cervical spine, after this fall

revealed the presence of chronic degenerative changes of the

cervical discs at the C4-5, C5-6, and C67 level with mild arthritic

changes or spurring involving the apophysial joints of the

vertebral bodies in these same areas.  These defects are the result

of slow chronic changes over time, rather than any specific acute

trauma, and (for the most part) would clearly have pre-existed the

claimant’s employment-related fall of May 16, 2007.  
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The claimant testified that, after his release by Dr. McCarthy

(February 20, 2002), he returned to work and began employment for

this respondent on April 1, 2002. As part of his employment

activities for the respondent, he performed heavy lifting, bending,

stooping, and climbing ladders. Throughout this period of time he

experienced no significant difficulties with his lumbar spine,

until the employment-related fall on May 16, 2007.  He also

testified that he experienced no difficulties with his neck or

cervical spine until the employment-related fall of May 16, 2007.

The claimant’s testimony appears to be credible. The claimant is a

fairly long-term employee of the respondent and has attempted to

maintain his position with the respondent.  There is no indication

in the record that the claimant sought or received medical

treatment for difficulties with either his neck or his back,

between February 20, 2002 and May 16,2007. As the respondent

continued the claimant in this employment position during this

period, there appears to be no indication that he had any

difficulties performing his required job duties as a high vac

repairment.

The claimant testified that he experienced a sudden and

immediate onset of difficulties involving both his neck and back

almost contemporaneously with the fall on May 16, 2007.  The

medical records of the emergency room of Siloam Springs Memorial

Hospital show that the claimant reported such complaints.  The

claimant appears to have exhibited sufficient findings on physical
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examination to cause muscle relaxants and narcotic pain medication

to be prescribed. 

The claimant testified that, in the employment-related fall on

May 16,2007, he fell approximately 5 feet into a hole. In the

process of this fall, he struck the back of his head on a cement

wall and his left shoulder and arm on a protruding piece of angle

iron. Clearly, the mechanics of this described fall would have

produced sufficient trauma to have reasonably caused injuries to

his neck and back.

The claimant testified that he has continued to experience

essentially the same difficulties with these portions of his body

since his fall.  This testimony of the claimant is supported by the

medical evidence presented.

 The medical records show that the claimant has complained of

essentially the same types of difficulties with his neck and back

since the employment-related fall. The only possible exception

being a change in the primary focus of his lower back complaints to

a slightly higher area, i.e. the thoracolumbar junction.  The

medical records, particularly those of Dr. Knox, have also noted

objective findings to support these continuing subjective

complaints.  These findings include abnormal reflexes in the upper

and lower extremities, which were observed during clinical

examinations, and structural abnormalities at the L3-4 level of the

lumbar spine, which were noted on radiographic studies since the

fall, but were not present at the time of the claimant’s release

from his 1999 injury.  
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Clearly, the described employment-related accident could have

reasonably and logically caused the claimant subsequent

difficulties with his cervical and thoracolumbar spines. There is

also a reasonably close temporal relationship between the fall on

May 16, 2007, and the initial onset of the claimant’s difficulties

with his cervical and thoracolumbar spines.  There is no evidence

of any other reasonable cause for these complaints.  When all these

factors are considered together, they are sufficient to prove that

this employment fall was the most likely or probable cause of the

claimant subsequent cervical and thoracolumlbar difficulties. 

Pursuant to the longstanding rule announced in Hall v. Pittman

Construction Company, 235 Ark. 104, 357 S.W. 2d 263 (1962).

I find that the claimant has proven by the greater weight of

the credible evidence that his cervical and thoracolumbar

difficulties, on and after May 16, 2007, represent physical

injuries to this portion of his body that arose out of and occurred

in the course of his employment with the respondent, were caused by

a specific incident, and are identifiable by time and place of

occurrence.  Thus, this claimant has satisfied the first three

definitional requirements for a “compensable injury” of Ark. Code

Ann. §11-9-102(4)(A)i).

The claimant’s credible testimony describes significant pain

involving his cervical and thoracolumbar spines and radicular

difficulties with this extremities.  The medical evidence also

documents various abnormalities involving these portions of his

body. This evidence is sufficient to prove that the claimant’s
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employment-related injuries of May 16, 2007 caused “internal

physical harm”, at least temporarily,  to his body. Thus, the

claimant has satisfied the fourth requirement of Ark. Code Ann.

§11-9-102(4)(A)(i).

The very nature and magnitude of the compensable injuries to

the claimant’s cervical and thoracolumbar spines, as established by

his credible testimony and the medical evidence, are sufficient to

establish that medical services to relieve or stabilize the actual

physical damage caused by these compensable injuries and to

alleviate or reduce the symptoms and limitations they were

producing would be reasonably required. Thus, the claimant has

satisfied the fifth and final requirement of Ark. Code Ann. §11-9-

102(4)(A)(i).

In summary, I find that the claimant has proven the actual

existence of the physical injuries or damage to his cervical and

thoracolumbar spines by medical evidence that is supported by

“objective findings” (i.e. findings beyond the claimant’s voluntary

control).  I also find that the claimant has also proven by the

greater weight of the credible evidence that these physical

injuries or damage arose out of and occurred in the course of his

employment with the respondent, were caused by a specific incident,

are identifiable by time and place of occurrence, resulted in

internal physical harm to his body, and reasonably required medical

services.  Therefore, the claimant has proven all of the statutory

requirements necessary to establish the occurrence of “compensable

injuries” to his cervical and thoracolumbar spine on May 16, 2007.
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II. MEDICAL SERVICES

Next, it becomes necessary to address the claimant’s

entitlement to medical services for the May 16, 2007 compensable

injuries to his cervical and thoracolumbar spines. Clearly, Ark.

Code Ann. §11-9-508 entitles the claimant to “reasonably necessary

medical services” for these compensable injuries. However, the

claimant still bears the burden of proving that the actual medical

services received and recommended were or are, in fact, “reasonably

necessary” for his compensable injuries.  In order to meet this

burden the claimant must prove that the medical services were

necessitated by or connected with the compensable injuries and are

reasonable in light of the potential benefit such services offer to

provide in returning him to as near his preinjury state as the

permanent character of his injury will allow.

The evidence presented shows that the medical services

provided and recommended  by Dr. Craig Cooper and Dr. Luke Knox for

the claimant’s cervical and thoracolumbar difficulties, on and

after May 16, 2007, would be necessitated by or connected with the

compensable injuries to these portions of the claimant’s body.  All

of these services were directed toward either the diagnosis of the

nature and extent of these compensable injuries, actual treatment

of the physical damage caused by these compensable injuries, or the

alleviation or reduction of the pain and other symptoms that have

resulted from these compensable injuries.

 Further, the greater weight of the credible evidence shows

that these medical services were reasonable, in light of the
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potential benefit these services offered in returning the claimant

to as near his preinjury state, as the permanent character of his

injury would allow. Clearly, the actual services provided and

recommended by these physicians were the usual type of medical

services that are commonly employed by the medical community for

the diagnosis and treatment of injuries such as those experienced

by the claimant.

Therefore, I find that these medical services would represent

“reasonably necessary medical services” for the claimant’s

compensable injuries, under Ark. Code Ann. §11-9-508. Pursuant to

the provisions of this subsection, the respondents would be liable

for the expense of these services.  However, this liability would

be subject to the medical fee schedule.

Further, I would note that these physicians appear to have

provided and recommended to the claimant medical services for

complaints or difficulties that would not be related to either the

cervical or thoracolumbar spines.  The respondents are herein found

liable for the expense of that portion of the medical services of

Dr. Cooper and Dr. Knox that were or are necessitated by or

connected with the physical injuries that have either been

accepted as compensable  by the respondents are held compensable by

this Commission.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On May 16, 2007, the relationship of employee-

employer-carrier existed between the parties.

3. On May 16, 2007, the claimant earned wages

sufficient to entitle him to weekly compensation

benefits of $504.00 for total disability and

$378.00 for permanent partial disability.

4. On May 16, 2007, the claimant sustained compensable

injuries to his left knee, neck, or cervical spine,

and back or thoracolumbar spines.  The respondents

have voluntarily accepted the occurrence of a

compensable injury to the claimant’s left knee. The

claimant has proven by the greater weight of the

credible evidence that he also sustained

compensable injuries to his neck or cervical spine

and back or thoracolumbar spine on May 16, 2007.

Specifically, the claimant has proven by medical

evidence, which is supported by medical findings,

the actual existence of physical injuries to these

portions of his body. He has further proven by a

preponderance of the evidence that these injuries

arose out of and occurred in the course of his

employment with the respondent, were caused by a

specific incident, are identifiable by time and

place of occurrence, caused internal physical harm

to this body, and require medical services.
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5. There is no dispute over the claimant’s entitlement

to reasonably necessary medical services for his

compensable left knee injury.

6. The medical services provided and recommended to

the claimant for his neck or cervical and back or

thoracolumbar difficulties by Dr. Craig Cooper and

Dr. Luke Knox, on and after May 16, 2007, represent

reasonably necessary medical services for the

claimant’s compensable neck or cervical injury and

his compensable back or thoracolumbar injury.

Pursuant to the provisions of Ark. Code Ann. §11-9-

508, the respondents are liable for the expense of

these services, subject to the medical fee

schedule.

7. The respondents have denied the occurrence of

compensable injuries to the claimant’s neck and

back and have controverted his entitlement to any

benefits that may be attributable to such injuries.

8. As no controverted benefits have herein been

awarded to the claimant, no controverted attorney’s

fee can be awarded to his attorney, at the present

time. 

ORDER

The respondents remain liable for all reasonably necessary

medical services required by the claimant for his admittedly

compensable left knee injury.
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The respondents shall also be liable for all reasonably

necessary medical services provided and recommended to the claimant

for his compensable cervical and thoracolumbar injuries by or at

the direction of Dr. Craig Cooper or by and at the direction of Dr.

Luke Knox.

The respondents liability for the expense of reasonably

necessary medical services is controlled by the fee schedule

adopted by this Commission.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                         
           MICHAEL L. ELLIG
           ADMINISTRATIVE LAW JUDGE
                                         


