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STATEMENT OF THE CASE

A hearing was held in the above styled claim on August 17,

2009, in Springdale, Arkansas.

A pre-hearing order had been entered in the case on June 16,

2009. This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On November 20, 2006,  the relationship of employee-self

insured employer-third party administrator existed

between the parties.
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2. The appropriate weekly compensation benefits are $280.00

for total disability and $210.00 for permanent partial

disability.

3. On November 20, 2006, the claimant sustained  compensable

injuries to his neck, lower back, and right knee.

4. There is no dispute over medical services for these

compensable injuries, at the present.

5. There is no dispute over temporary disability benefits

attributable to the above compensable injuries through

May 6, 2009.

6. The respondents controvert any and all benefits for the

claimant’s shoulder complaints.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant also sustained a compensable injury

to both shoulders in the employment-related incident on

November 20, 2006.

2. The claimant’s entitlement to medical services for this

compensable injury.

3. The claimant’s entitlement to additional temporary total

disability for his compensable neck and back injuries

from May 7, 2009 through a date yet to be determined.

4. Attorney’s fees.

In regard to these issues, the claimant contends that on

November 20, 2006, he also sustained compensable injuries to both

shoulders, as well as his neck and back, and that he is entitled to
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appropriate benefits for these shoulder injuries.  He further

contends that he is entitled to additional temporary total

disability benefits for his compensable injuries, including his

admittedly compensable neck and back injuries from May 7, 2009 to

the present. 

In regard to these issues, respondents contend the claimant

was injured almost four years ago.  His claim was accepted.  His

current complaints are not related to the original injury. He did

not sustain any compensable injuries to his shoulders in the

accident of November 20, 2006.

 DISCUSSION

I. COMPENSABILITY OF THE CLAIMANT’S SHOULDER DIFFICULTIES

The first issue to be addressed is whether the claimant also

sustained compensable injuries to both of his shoulders in the

specific employment-related incident of November 20, 2006.  The

burden rests upon the claimant to prove all of the elements of

compensability.

The first of these elements is contained in Ark. Code Ann.

§11-9-102(4)(D).  This subdivision mandates that the claimant prove

by medical evidence the actual existence of the physical injury or

damage, which is alleged to be compensable.  Further, the claimant

must show that the existence of this physical injury or damage is

supported by “objective findings”, as defined by Ark. Code Ann.

§11-9-102(16)(A)(i).     

In the present case, the medical evidence, primarily in the

form of the February 27, 2009 report of Dr. Andrew Heinzelmann, is
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sufficient to “establish” the existence of some type of physical

injury or damage to the claimant’s shoulders. However, Dr.

Heinzelmann’s diagnosis of bilateral rotator cuff syndrome  does

not appear to be supported by any “objective findings”, as that

term is defined by Ark. Code Ann. §11-9-102(16)(A)(i). Dr.

Heinzelmann has apparently formed his diagnosis on the basis of the

claimant’s subjective complaints and positive findings on Neer’s

and Hawkins’ tests. Both of these tests depend upon whether the

claimant complains of pain upon certain maneuvers of his shoulder.

As such, the results of these tests would not meet the statutory

requirements for “objective findings”. The only apparent objective

abnormality noted was that the claimant had a Type II acromion of

both shoulders.  This is a congenital and relatively frequent

variant of the acromion, which seems to increase the propensity for

degenerative and arthritic  changes in the shoulder joint.

After consideration of all the evidence presented, I find that

the claimant has failed to establish the actual existence of any

physical injury or damage to his shoulders that is supported by

“objective findings”.  Thus, he has failed to satisfy the statutory

requirements for a “compensable injury” to these portions of his

body that are contained in Ark. Code Ann. §11-9-102(4)(D). 

Even if the claimant had satisfied the statutory requirements

for a “compensable injury” that are found in Ark. Code Ann. §11-9-

102(4)(D), he would have still been required to prove that such

physical injuries or damage also satisfies the definitional
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requirements for a “compensable injury” that are contained in Ark.

Code Ann. §11-9-102(4)(A)(i).  These definitional requirements are:

(1) The physical injury or damage must arise
out of and occur in the course of the
employment.

(2) The physical injury or damage must be
caused by a specific incident.

(3) The physical injury or damage must be
identifiable by time and place of
occurrence.

(4) The physical injury or damage must result
in internal or external physical harm to
the claimant’s body.

(5) The physical injury or damage must
require medical services or result in
disability. 

In order to satisfy the first three of these definitional

requirements, the claimant must prove the existence of a causal

relationship between the specific employment-related incident or

accident, on November 20, 2006, and his difficulties with his

shoulders.  Although he need not prove the existence of this causal

relationship to an absolute certainty, he must prove that the

existence of this relationship is likely or probable.

In his testimony, the claimant stated that his left shoulder

difficulties came on gradually “a couple of months” following the

employment-related incident on November 20, 2006. He further stated

that his right shoulder began hurting “shortly after” his left.  It

was his further testimony that both shoulders now hurt the same.

The claimant’s wife testified that one or both of the

claimant’s shoulders was hurting “shortly after” the incident or
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accident. It was her further testimony that initially the shoulder

that the claimant fell on was worse than the other shoulder.

The initial emergency room record of November 20, 2006, makes

no mention of any complaints or difficulties involving the

claimant’s shoulders.  The first mention of any complaints that

involved the claimant’s shoulder is found in the February 19, 2007

report of Dr. Mark Malone.  In this report, Dr. Malone noted that

the claimant was complaining of worsening pain involving his low

back and right shoulder and that the shoulder pain goes into his

right arm.  However, on physical examination, Dr. Malone notes no

abnormal findings involving the claimant’s actual right shoulder

joint. The subsequent medical records continued to note complaints

of pain in either the claimant’s right or left upper extremity,

including the shoulder.  However, these complaints appear to be

more of a radicular nature and were limited only to pain or sensory

reported dysfunction. There was no observations of any mechanical

symptoms involving the actual shoulder joints. The only objective

abnormality noted that involved either of the claimant’s upper

extremities was a finding of a potential C7 or C8 radiculopathy of

the left upper extremity on electrodiagnostic studies (EMG). 

In his report of February 27, 2009, Dr. Heinzelmann made the

following statement, concerning the claimant’s shoulder complaints:

“The etiology of Mr. Brown’s shoulder
complaints could be from natural causes of
repetitive overuse and irritation. He does not
report having any shoulder pain after his
injury in November of 2006. My impression is
that his shoulder complaints could be from
just natural causes unrelated to his
incident.”
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Dr. Heinzelmann is a highly competent orthopaedic surgeon with

considerable expertise in the area of medicine associated with

shoulder injuries and conditions. His opinion is certainly entitled

to significant weight and credit.

In light of Dr. Heinzelmann’s opinion, the lack of evidence of

a reasonably close temporal relationship between the specific

employment-related incident or accident on November 20, 2006, and

the lack of any objective findings of an acute injury to the

claimant’s actual shoulder joints, I find that the claimant has

failed to prove by the greater weight of the credible evidence the

likely or probable existence of a causal relationship between the

specific employment-related incident or accident of November 20,

2006, and any actual physical injury to his shoulders. Thus, the

claimant has also failed to prove the occurrence of any physical

injury to his shoulders that arose out of and occurred in the

course of his employment with the respondent on November 20, 2006,

that was caused by a specific incident, and that is identifiable by

time and place of occurrence. The claimant’s failure to prove these

essential definitional requirements for a “compensable injury”, as

that term is defined, by Ark. Code Ann. §11-9-102(4)(A)(i), would

also require that his current claim for benefits for his alleged

employment-related shoulder injuries be denied.

For both the foregoing reasons, I find that the claimant has

failed to prove that any difficulties that he may be experiencing

with his shoulders represent “compensable injuries” under either

Ark. Code Ann. §11-9-102(4)(D) or §11-9-102(4)(A)(i).  His present
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claim for benefits attributable to these alleged employment-related

injuries must be dismissed.

  II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS FOR THE

CLAIMANT’S COMPENSABLE NECK AND BACK INJURIES

The next issue to be addressed concerns the claimant’s

entitlement to temporary total disability benefits for his

admittedly compensable neck and back injuries from May 7, 2009

through a date yet to be determined. The burden rests upon the

claimant to prove his entitlement to these benefits.

In order to meet his burden, the claimant must establish two

facts by the greater weight of the credible evidence. First, he

must show that he has continued within his healing period from the

effects of these compensable injuries. Secondly, he must also show

that he has been rendered totally disabled from regular gainful

employment, as a result of these compensable injuries.

The issue of the duration of the healing period is a medical

question, which must be resolved on the basis of the greater weight

of the medical evidence presented. Ark. Code Ann. §11-9-102(12)

defines the healing period as that period of time for the healing

of the actual physical damage caused by the compensable injury.

Once this actual physical damage has healed or at least stabilized,

at a level where nothing further in the way of medical treatment or

time offers a reasonable expectation of improvement, then the

healing period has ended.  The mere continuation of chronic

symptoms from residual permanent physical damage is not sufficient,

in and of itself, to extend the healing period. 
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The medical evidence shows that Dr. Sunghoon Lee anticipated,

in his report of August 27, 2007, that the claimant would reach

maximum medical improvement (MMI) by his next visit.  He also

indicated that it was unlikely that the claimant would have any

long term disabilities from his compensable neck and low back

injuries.  In his final report of October 28, 2007, Dr. Lee opined

that the claimant would not need any corrective surgery for his

compensable cervical and lumbar injuries and effectively released

the claimant from his care.  Dr. Lee is apparently an orthopaedist

or neurosurgeon specializing in the treatment of spinal injuries

and was, at that time, one of the claimant’s treating physician.

However, at the same time, the claimant was also being treated

by Dr. Ronald Pack, an associate of Dr. Lee and a specialist in

physical medicine and rehabilitation.  After August 27, 2007, Dr.

Pack appears to have assumed the primary treatment of the

claimant’s compensable neck and low back injuries. He continued to

see the claimant through July 29, 2008. In his report of that date,

Dr. Pack noted that the claimant continued to complain of chronic

neck pain with a mild C7 radiculopathy. He further observed that

the claimant’s physical examination was essentially within normal

limits. Finally, he opined that the claimant had achieved maximum

medical improvement (MMI), in regard to his compensable neck and

back injuries.  However, he did indicate that further management of

his residual chronic symptoms might be required.

On September 16, 2008, the claimant was evaluated by Dr. James

Adametz, apparently at the respondents’ request.  Dr. Adametz is
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also a specialist in the treatment of spinal injuries and

conditions.  Following his examination of the claimant and a review

of the various prior test studies and medical reports, Dr. Adametz

also concluded that the claimant had reached MMI.  He further

assessed a permanent physical impairment of 5 percent to the body

as a whole for the claimant’s cervical condition and no impairment

for the claimant’s lumbar problems.  He indicated that the claimant

could continue working in his current capacity and under whatever

limitations were then in existence.  Finally, he indicated that the

claimant would periodically require medication for his chronic

pain, which at that time consisted of Darvocet, Neurontin, and

Flexeril.  

On January 30, 2009, the claimant was seen by Dr. Luke Knox,

a neurosurgeon. In his initial report, Dr. Knox recommended an

orthopaedic evaluation for the claimant’s shoulder difficulties and

a possible repeat of the cervical and lumbar MRI studies.  However,

he further stated:

“I suspect that he (the claimant) has reached
a medically stable plateau, again pending the
orthopaedic evaluation. MMI would be
considered if there are no orthopaedic
recommendations.”    

In the event that the orthopaedic evaluation of the claimant’s

shoulders showed no treatment for these complaints was warranted,

Dr. Knox recommended a Functional Capacity Evaluation (FCE) to

define the claimant’s permanent limitations. 

 In a subsequent  report, dated March 24, 2009, Dr. Knox

expressly requested that the claimant undergo an MRI scan of his
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cervical and lumbar spines and electrodiagnostic studies of his

upper extremities. The claimant was apparently last seen by Dr.

Knox, on May 7, 2009.  At that time, Dr. Knox lamented the fact

that the claimant had not undergone the requested testing and

stated that he was unable to make any “definitive determination”

without these studies. Dr. Knox further noted that the claimant

felt that he was unable to return to work due to his continuing

pain syndrome. Consequently, Dr. Knox medically restricted the

claimant from engaging in regular employment until he was “worked

up from a neurosurgical as well as an orthopaedic standpoint”.  

As previously noted in this Opinion, I have found that his

shoulder difficulties represent “compensable injuries”.  Therefore,

the claimant’s shoulder difficulties and any active medical

treatment these difficulties may require cannot and has not been

considered in determining if the claimant remains within his

healing period from the effects of his “compensable injuries”. 

In summary, the medical evidence shows that, in the opinions

of Dr. Pack and Dr. Adametz, the claimant achieved the maximum

benefit of time and medical treatment in the healing of the actual

physical damage that was caused by the compensable injuries to his

neck and back prior to May 7, 2009, and any residual symptoms and

complaints had become “chronic or permanent”. In the opinion of Dr.

Knox, the claimant had probably achieved the maximum benefit of

time and medical treatment in the healing of the actual physical

damage that was caused by the compensable injuries to his neck and

back, prior to January 30, 2009, but for the purposes of certainty
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he recommended repeating the cervical and lumbar MRIs and the

electrodiagnostic study of the claimant’s upper extremities.

Although Dr. Lee never expressly concluded that the claimant had

achieved the maximum benefit of time and medical treatment, in the

resolution or stabilization of the actual physical damage that was

caused by his compensable neck and back injuries, it was his

opinion that the damage caused by these compensable injuries would

not medically require or likely be benefitted by any type of

corrective surgery. 

Based upon the medical evidence presented, I cannot find that

the claimant has proven by the greater weight of the medical

evidence that he continued within the healing period from either

his compensable neck, low back, or right knee injuries on and after

May 7, 2009.  The claimant’s failure to prove this fact prevents an

award of the additional temporary total disability benefits he now

seeks. As previously indicated, his shoulder difficulties cannot be

considered in determining the issue of the duration of the

claimant’s “healing period”. 

However, this finding has no effect on the claimant’s

entitlement to reasonably necessary medical services for his

compensable neck and low back injury and such medical services may

be reasonably necessary, even after the healing period has ended.

This finding would also not preclude the claimant from seeking

additional temporary total disability benefits at some future date,

should he establish that he had re-entered his healing period from

the effects of either his compensable neck or low back injuries. 



F810027-Brown -13-

As a result of my finding in regard to the duration of the

healing period, it becomes unnecessary to determine if the claimant

has proven actual total disability.  The claimant’s failure to

prove this first essential element for his entitlement to the

additional temporary total disability benefits that he now seeks is

fatal to his claim for such benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On November 20, 2006, the relationship of

employee-self insured employer-third party

administrator existed between the parties.

3. On November 20, 2006, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $280.00 for total

disability and $210.00 for permanent partial

disability.  

4. On November 20, 2006, the claimant

sustained compensable injuries to his neck,

lower back, and right knee. 

5. The claimant has failed to prove by the

greater weight of the credible evidence that

he also sustained compensable injuries to both

of his shoulders on November 20, 2006.

Specifically, the claimant has failed to

establish by medical evidence, which is
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supported by objective findings, the actual

existence of any physical injury or damage to

either of his shoulders, as required by Ark.

Code Ann. §11-9-102(4)(D). He has further

failed to prove by the greater weight of the

credible evidence that, on November 20, 2006,

he sustained physical injuries to either of

his shoulders that arose out of and occurred

in the course of his employment with the

respondent, that were caused by a specific

incident, and that are identifiable by time

and place of occurrence.

6. There is no dispute, at the present time,

over medical services attributable to the

compensable injuries to the claimant’s neck,

lower back, and right knee.

7. There is no dispute over the claimant’s

entitlement to temporary total disability

benefits accruing through May 6, 2009.

8. The claimant has failed to prove by the

greater weight of the credible evidence that

he was rendered temporarily totally disabled

as a result of the effects of his compensable

injuries, on and after May 7, 2009.

Specifically, the claimant has failed to prove

by the greater weight of the credible evidence
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that he continued within his healing period

from the effects of these compensable injuries

on and after May 7, 2009.

9. The respondents have controverted the

claimant’s entitlement to any benefits

attributable to the alleged employment-related

injuries to his shoulders and his entitlement

to any temporary total disability benefits on

and after May 7, 2009.  

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss all claims for benefits

attributable to alleged injuries to the claimant’s shoulders that

occurred in the specific employment-related incident of November

20, 2006.

Based upon my foregoing findings and conclusions, I have no

alternative but to deny the claimant’s request for additional

temporary total disability benefits from May 7, 2009 through a date

yet to be determined.

IT IS SO ORDERED.   

                                                               
                                  MICHAEL L. ELLIG
                                 ADMINISTRATIVE LAW JUDGE
                                         


