
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F809643

ALTON BROWN CLAIMANT

EASTERN TANK SERVICE, INC. RESPONDENT

AIG DOMESTIC CLAIMS, INC. RESPONDENT
CARRIER

OPINION FILED DECEMBER 2, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by CAROL WORLEY, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On September 3, 2009, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on July 15, 2009, and a pre-hearing order was filed on

July 16, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his right

shoulder on February 1, 2008.
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4. The claimant is entitled to a weekly compensation rate of

$522 for temporary total disability and $392 for permanent partial

disability.

5. The claimant sustained a 15 percent permanent impairment to

the body as a whole.

By agreement of the parties the issues to litigate are limited

to the following:

1. Wage loss disability.

2. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that he is entitled to
a late payment penalty in regarded to a check
that he received on March 6, 2009.  That check
represented payment of benefits that had not
been timely paid and therefore, the Claimant
is entitled to a late payment penalty.

The Claimant contends that he is earning less
money than he was before he got injured and
that the reduction in earnings is due to the
effects of his job related injury.  Therefore,
the Claimant contends that he is entitled to
wage loss disability.

The Claimant contends that his attorney is
entitled to an appropriate attorney’s fee.”

Respondents’ contentions are:

“Respondents contend that all appropriate
benefits have been and are continuing to be
paid with regard to this matter.”

Respondents offered the following contentions subsequent to

the pre-hearing conference.

“Since it is apparent now that the claimant is
pursuing wage loss disability, the respondents
are asserting major cause as a defense to the
wage loss claim in that it appears the
claimant had a pre-existing shoulder surgery
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in 2003.  In light of this, Respondents assert
that under Ark. Cod Ann. §11-9-102 (4) (F)
(ii) (a) the claimant’s current injury is not
the major cause of his disability or
impairment and wage loss is not applicable.”

The claimant in this matter is a sixty-two-year-old male who

suffered an admittedly compensable injury on February 1, 2008.

This injury resulted in a massive right shoulder rotator cuff tear,

including the supraspinatus and subscapularis.  It is also

stipulated by the parties that the claimant sustained a 15 percent

permanent impairment to the body as a whole, as a result of this

work related injury.

The central issue in this matter is whether or not the

claimant is entitled to wage loss disability, and if so to what

extent.  To prove wage loss the claimant must show that his

physical impairment from his compensable injury of February 1,

2008, caused him an inability to earn a same or greater wage from

his pre-injury condition.  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to

earn a livelihood.  Emerson Electric v Gaston, 75 Ark. App. 232, 58

S.W.3d 848 (2001).

To do this we must look at several relevant factors including

work history, age, education, and willingness to return to work.

The claimant’s work history is made up of jobs that require both

skill and heavy manual labor.  His history is made up of mechanic

work on heavy trucks.  There is a high level of skill involved in

repairing the trucks, but also heavy labor in that the parts used

can be big, heavy, and bulky.  The claimant also has some history
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of truck driving and heavy equipment operation.  It is clear that

the claimant’s employment history has required both skill and heavy

manual labor.

The claimant is a sixty-two-year-old male and completed the

eight grade.  He was injured when he slipped and fell on a clay

bank injuring his right shoulder while performing employment

services for the respondent.  The claimant then sought medical

treatment.

On February 7, 2008, the claimant was seen at Cooper Clinic,

P.A. in Fort Smith, Arkansas, by Dr. Jeffrey Evans regarding his

right shoulder pain.  Dr. Evans, in a medical record from that

visit, gives an assessment of: “Right shoulder grade 1

acromioclavicular joint separation.”  The claimant was also given

the following plan by Dr. Evans:

“I have told him that his shoulder will
probably be sore for another 2-3 weeks.  He is
to maintain his range of motion and his full
activity level.  He can ice his shoulder down
on an as needed basis and he will follow up on
a p.r.n. basis.  I put him back to work today
without restrictions.  He is at maximum
medical improvement.  There will be no
impairment rating generated from this case.
He can follow up on a p.r.n. basis.”

The claimant was seen again by Dr. Evans on February 21, 2008,

April 1, 2008, May 1, 2008, and August 4, 2008.  During all of

these visits the claimant consistently complained of right shoulder

pain and Dr. Evans remains constant in his diagnosis of a right

shoulder separation.  However, on the August 4, 2008, visit and at

the request of the claimant, Dr. Evans ordered an MRI of the

claimant’s right shoulder.
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Before the claimant’s August 4, 2008, request of a right

shoulder MRI, he was seen by Dr. Keith Bolyard as evidenced by

medical records introduced by the respondents.  During that visit

Dr. Bolyard examined the claimant and gave the following

impression: “Chronic rotator cuff deficient shoulder.”  A medical

record from that visit indicated Dr. Bolyard’s plan for the

claimant as follows:

“I explained to him that it is hard for me to
related his weakness overhead directly to his
fall in March.  He admits that he is not
having too much discomfort but we are going to
try a subacromial injection and maybe this
will help with some of the discomfort that he
is having and the expressed weakness that he
describes.

I explained to him there is no repair for his
rotator cuff - it is too far gone.  I
explained to him that this rotator cuff did
not happen with his fall in March.

We are going to have him see physical therapy
for a program of periscapular strengthening.
I will check him here in six weeks.”

On August 28, 2009 the claimant again visited Dr. Evans.  At

that time, Dr. Evans, upon review of the claimant’s right shoulder

MRI, diagnosed the claimant with a, “Right shoulder massive rotator

cuff tear, including the supraspinatus and subscapularis.”  Dr.

Evans then set up an appointment for the claimant to see Dr.

Collins.

On September 18, 2008, the claimant was seen by Dr. Collins

for his right shoulder injury.  Dr. Collins’ medical record from

that visit reflects the impression and recommendation as follows:

“IMPRESSION: Irreparable rotator cuff tear,
right.
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RECOMMENDATION:
Mr. Brown is working a very heavy job.  He is
at risk for tearing further and resulting in a
shoulder that is pseudoparalytic.  He is not a
candidate for musculotendinous transpositions.
He is not a candidate at this time for implant
arthroplasty of the shoulder.  He is probably
a candidate for duty or job modification.

He is best served with anterior deltoid
rehabilitation and protective measures for the
rotator cuff.  He can work on some cuff
strengthening for those that are still
attached.  I would not consider him a
candidate for injections.”

On November 4, 2008, the claimant was again seen by Dr. Evans.

He is assessed with a 15 percent impairment to the body as a whole

as a result of his massive right shoulder rotator cuff tear.  Both

parties have stipulated that this impairment rating was sustained

by the claimant in this matter.

The claimant underwent a Functional Capacity Evaluation on

November 4, 2008.  The following excerpt comes from that report:

“Patient was a diesel mechanic for Eastern
Tank.  He is 61 years old and has an 8th grade
education.  He could supervise if there is a
position available at Eastern Tank.  I cannot
see him returning to his previous job as it
requires a lot of overhead work and heavy
lifting.

He can lift and work at waist level.

He had a rotator cuff repair on the left
otherwise no other major medical problems.  He
is taking muscle relaxors and antiinflammory
medication for pain.  He has reached a plateau
in his physical therapy.”

It is clear from the medical records and the FCE that the claimant

is unable to do work overhead.  This greatly restricts his ability
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to be a heavy truck mechanic in that overhead work is a critical

part of that job type.

The respondents contended that his admittedly work related

injury is not the major cause of any wage loss the claimant might

have presently.  They rely on Dr. Keith Bolyard’s opinion from the

claimant’s June 4, 2008, visit to his office in which Dr. Bolyard

believes the claimant suffers from “chronic rotator cuff deficient

shoulder” and that his problem did not occur with his fall in

March.  Dr. Bolyard’s medical note indicates that he relied on x-

rays that showed a chronic rotator cuff deficiency; however, this

opinion was given before any right shoulder MRI was performed on

the claimant and with only one visit to Dr. Bolyard.  I give little

weight to that opinion.  The respondents have agreed to the

impairment rating that was given by Dr. Evans in this matter.  It

is clear that the rating is due to the rotator cuff tear.

The respondents also rely on a medical document regarding the

claimant having shoulder pain in November 2005.  The claimant also

disclosed a broken right shoulder at fourteen years of age.  I find

that the rotator cuff tear of the claimant is the major cause of

wage loss the claimant has sustained.  He was able to do his job

without problems prior to this fall and has an agreed impairment

rating of 15 percent to the whole body as a result of his fall.

The claimant still maintains the critical skills of knowledge

of how to perform heavy truck mechanical work, but he has lost his

ability to actually perform it because of his compensable physical

deficit.  The claimant’s loss in wages from $19.50 per hour to
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$16.00 per hour is a factor to consider in his loss of wages, but

his ability to maintain the level of overtime work he once had is

also greatly diminished.  His current work type for the respondent

pays less and allows for less overtime which is demonstrated by

testimony and wage records in this matter.  The job pool that the

claimant is now able to enter into is also greatly reduced by his

injury.

Given the relevant factors and the limitations placed on the

claimant due to his admittedly compensable injury, I find the

claimant is entitled to a wage loss that would be equal to that of

a 15 percent to the body as a whole.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on July 15, 2009, and contained in a

pre-hearing order filed July 16, 2009, are hereby accepted as fact.

2. The claimant is entitled to wage loss that would be equal

to 15 percent permanent impairment to the body as a whole.  This

amount is separate and apart from the 15 percent permanent

impairment to the body as a whole stipulated to by the parties.
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3. The claimant’s attorney is entitled to an attorney’s fee in

this matter as set forth in the Arkansas Workers’ Compensation Act.

ORDER

Respondents shall pay the claimant’s wage loss in an amount

that would be equal to 15 percent permanent impairment to the body

as a whole.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


