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STATEMENT OF THE CASE

On July 14, 2009, the above-captioned claim was heard in Little Rock, Arkansas.

A pre-hearing conference took place on March 30, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the addition of a third and fourth stipulation, they are as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee/carrier relationship existed on or about September

24, 2008.

3. Claimant’s average weekly wage was $272.87, giving him a temporary total

disability rate of $182.00.

4. Claimant was off work on September 25-29, 2008, October 1-2, 2008, and

October 4-31, 2008.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to a controverted attorney’s fee.

Claimant reserved all other issues.

Contentions

The contentions of the parties are as follows:

Claimant:

1. Claimant was an employee of Respondent employer and was assisting a

resident with his day-to-day living and cooking.  After cooking a meal, the

burner was left on and when the Claimant became aware of the situation, he

tried to take the skillet outside and splashed grease on his hands and legs.
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2. Claimant is entitled to appropriate medical benefits and temporary disability

benefits along with an attorney’s fee.

3. All other issues should be held in abeyance.

Respondents:

1. Claimant’s complaints did not occur within the course and scope of his

employment or while he was performing employment services.  Claimant did

not sustain a compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The testimony of Jeff Lambert concerning the personnel policy of

Respondent Bost, Inc., regarding use of cell phones is hereby admitted and

given due weight.

4. Claimant has proven by a preponderance of the evidence that he sustained

a compensable injury in the form of burns to his right fingers, hand and

forearm.
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5. Claimant has proven by a preponderance of the evidence that the treatment

he received at Arkansas Children’s Hospital for his burns as reflected in

Claimant’s Exhibits 1 and 2 was reasonable and necessary.

6. Claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits for the dates stipulated above that he

was off work.

7. Claimant’s attorney is entitled to a controverted attorney’s fee on all

indemnity benefits awarded to Claimant, pursuant to Ark. Code Ann. § 11-9-

715 (Repl. 2002).

PRELIMINARY RULINGS

Admission of Proffered Testimony of Jeff Lambert

Lambert was a witness called by Respondents.  He testified that Respondent Bost,

Inc. (“Bost”), has a policy in the employee handbook concerning use of a cell phone.

Claimant objected on the basis that neither the handbook nor the cell phone policy as a

defense was provided or even mentioned during discovery.  Respondents responded that

Claimant did not request the handbook during discovery, and that their defense has always

been that employment services were not being performed at the time Claimant was injured.

I took the objection under advisement and permitted the proffer of testimony concerning

this matter both on direct and cross-examination.  Respondents’ responses to the

interrogatories and requests for production of documents were admitted as Claimant’s

Exhibits 1 and 2.
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In review of Respondents’ responses to Claimant’s interrogatories, Claimant’s

Exhibit 2, I note that Respondents stated that their defense and contention was that “[t]he

claimant was not injured within the course and scope of his employment or while

performing employment services.”  They gave this answer repeatedly.  Claimant’s Exhibit

3, which is comprised of Respondents’ supplemental answers to the interrogatories and

requests for production, includes Claimant’s July 25, 2007 and January 7, 2008 signed

acknowledgments that he had received a copy of Bost’s personnel policies.  While the

policies themselves were never requested, he was certainly on notice concerning their

existence.

Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  After consideration of this matter, and based

on the foregoing, I find that the testimony of Lambert will not excluded, but will be admitted

and given due weight.

CASE IN CHIEF

Summary of Evidence

Two witnesses testified at the hearing:  Claimant and Jeff Lambert.
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In addition to the prehearing order discussed above, also admitted into evidence

in this case was Claimant’s Exhibit 1, a compilation of his medical bills, consisting of one

index page and 17 numbered pages thereafter; Claimant’s Exhibit 2, discovery responses

by Respondents and additional medical records, consisting of 37 numbered pages;

Claimant’s Exhibit 3, supplemental discovery responses by Respondents, wage records

of Claimant, the transcript of a recorded interview of Claimant, and a copy of his personnel

file, consisting of 90 numbered pages; and Respondents’ Exhibit 1, payroll records,

consisting of one index and 26 numbered pages thereafter.

Testimony

Michael Brannon.  Claimant testified that he is 30 years old, completed the eleventh

grade, and has a GED.  He has worked for Respondent Bost for approximately two years.

Bost deals with physically and/or mentally challenged individuals.  Claimant’s job was to

take care of one of Bost’s clients, or “consumers,” for 24 hours a day from Saturday

through Wednesday of each week.  He stated that these duties include “[p]ersonal

hygiene, make sure he gets to work on time, just to stay with him and make sure he doesn’t

harm himself.”  Part of his job also includes teaching daily living skills such as preparing

meals and cleaning up afterward.  Claimant takes care of the consumer both at the

consumer’s apartment and at Claimant’s home.

Claimant testified that the following occurred on September 24, 2008:

I was, like I said, we we’re [sic] fixing dinner.  We got through with dinner,
from lunch, you might say, I was cleaning up and he was helping me.  And,
like I said, I believe, I probably–I’m not going to say he did–must have
accidentally turned the stove on.  A skillet was left on the stove at the time.
I had a phone call.  I had to step–I was at the door and he hollered at me
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and said, “a fire.”  So, I hung up and ran in there.  That’s when I was burnt
when I was trying to put the fire out.

Claimant was burned by the hot grease as he attempted to take the skillet outside.  He

contacted Bost’s office but was informed that his supervisor, Paula Rice, was not in. He

informed Shirley Hatley what occurred.  Rice showed up at the emergency room at

Dardanelle where Claimant was being treated.  He later went to the emergency room in

Clarksville, and ultimately ended up at the Burn Unit at Arkansas Children’s Hospital.  He

treated at the hospital in Russellville as well.

Claimant stated that he provided Bost with notices that he would be off for the

periods of time that the parties have stipulated that he was off work.  After initially missing

some work, he returned and tried to work for a couple of days, and then was off for about

a month.  When he finally went back to work, he had a return-to-work slip from Dr. Mann,

his physician.  Claimant stated that he is still at work at Bost, caring for the consumer as

before.

His testimony was that Rice came to his house, took pictures, and had him fill out

an incident report.  He related to her what occurred.

Under questioning from Respondents, Claimant testified that he was trained at Bost

concerning how to take care of mentally disabled consumers.  This included making sure

their residence was clean, that they ate properly, and helping them prepare meals and

clean up thereafter.  The consumer Claimant was charged with caring for could not stay

by himself.  However, he could perform many daily living skills with proper supervision.

The consumer did not have a job at the time of the fire, but has since obtained one.
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Claimant stated that prior to the fire, he had received a call on his cell phone from

his girlfriend and  that he just begun speaking with her when the consumer told him of the

fire.  The call was purely personal in nature, and he had been standing in doorway to get

reception.  He testified that he could still see into the kitchen from the doorway and view

the consumer, although there is a two-foot wall there that obstructs the view of the stove.

The consumer was standing in front of the refrigerator, and approached him to warn him

of the fire.  He denied that he had to have the consumer in sight at all times during his

shift.

Claimant maintained that he was permitted to take personal calls during his 96-hour

shift.  He was not aware of a Bost policy restricting the use of personal cell phones while

on duty.  When he went to work at Bost, he received a handbook and looked through it.

His testimony was that he previously worked at several fast food restaurants along

with performing factory labor at Tyson Foods and Conagra.  The burns he received were

limited to his hand and arm, and he has had no problems since returning to work.  He has

no restrictions, and is able to do everything he did prior to the injury.

When questioned by me, Claimant stated that the fire occurred at his home.  While

he is on duty for his four-day stint, he has to stay with the consumer the entire time and

cannot leave without him.  He sleeps when the consumer does, and has to remain in the

house.

Jeff Lambert.  Called by Respondents, Lambert testified that he is the Assistant

Director for Program Services at Bost.  He oversees all programs there.  Claimant is on

the direct care staff.  Lambert previously held a similar position at Bost that Claimant has.
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He stated that the employee handbook provides that employees may only make personal

calls during non-work time.  They may use a personal cell phone during breaks and meal

periods, but only in areas where others are not disturbed.  Violation of the policy can

subject the employee to disciplinary action, including termination.  Lambert stated that this

policy was provided to Claimant as part of his handbook, which he signed for on July 25,

2007.  He disputed Claimant’s testimony that he was allowed to use a cell phone for

personal calls during his shift.  Lambert’s testimony was that the portion of the policy

allowing phone use during meal times and breaks would not apply to Claimant because

he supervises a consumer one-on-one.  He would have to supervise the consumer during

meal preparation and cleanup to ensure his safety.

Respondents’ Exhibit 1 contains the job description for Claimant’s position–that of

Residential Habilitation Aide.

When questioned by Claimant, Lambert confirmed that Claimant’s testimony

concerning his duties was correct.  Rice is his immediate supervisor.  Lambert was not

aware that Rice required Claimant to obtain a cell phone.  Neither a copy of the handbook

nor Claimant’s signed receipt thereof is in his personnel file.  He admitted that the

exclusion of Claimant’s position from the mealtime exception to the cell phone policy was

his own interpretation.  Lambert stated that employees are only to accept personal calls

in emergency situations–and admitted that one would not know if the call were emergency

in nature until it was taken.  He stated that Claimant’s personnel file did not reflect that he

was disciplined for violating the cell phone policy in connection with the fire.
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When questioned further by Respondents, Lambert testified that Claimant’s

personnel file contains an acknowledgment dated January 7, 2008 that he received the

personnel policies.

Michael Brannon.  Recalled as a rebuttal witness, Claimant testified that he has

never had a conversation with Lambert.  His immediate supervisor is Rice, and she

instructed him to have a cell phone.  When he told Rice at the emergency room what

transpired with respect to the fire, she did not discuss his use of the phone.  Claimant

stated that he was not on the phone while he was attempting to put out the fire.  At the time

it occurred, he had hung up and attempted to assist the consumer.

Under further questioning from Respondents, Claimant admitted that his girlfriend’s

name or number came up on the phone prior to his answering the call.  But he did not

know if it was an emergency.  He admitted that he acknowledged receiving an updated

copy of the personnel policies of Bost on November 27, 2007.

When questioned further by me, Claimant testified that he has no home telephone.

His cell phone is his sole means of telephone communication.  He has no Bost-issued

phone.  The cell phone is the means by which Bost contacts him.  Both Bost’s and Rice’s

numbers were programmed into it at the time of the fire.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are part

of Claimant’s Exhibits 1 and 2 reflect the following:

Claimant on October 5, 2008 presented to the emergency room at Arkansas

Children’s Hospital (“ACH”) with double vision, nausea, headaches for the past three days,
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and lack of balance.  He sustained a burn and was treated by an emergency room doctor

in Clarksville before being referred to ACH.  Claimant related that he had been put on

antibiotics the week before.  He was assessed as having a burn on his left forearm and

arm, and was taken off work until his symptoms resolved–with a follow-up assessment by

Dr. Oberlander scheduled for later in the week.  On October 8, 2008, he returned to ACH

and received treatment of his burns.  The burn was noted to have occurred on September

24, 2008.  This time, the burn was noted to be on the right hand, fingers and forearm.

There was no sign of infection.  The wounds were cleansed, debrided and dressed, and

Claimant was prescribed, inter alia, Hydrocodone.  He returned on October 15, 2008 with

a lot of pseudoeschar on his right arm.  The areas were again cleansed and debrided, and

pain medications were continued.  On October 22, 2008, he was noted to still have open

areas on his right thumb and thenar regions, while the other areas were healed.  He was

fitted for a right glove and sleeve.  His diagnosis was second degree burns of the arm and

hand.

Records-Nonmedical

Claimant’s Exhibit 3.  In addition to Claimant’s wage records and personnel file,

discussed above, this exhibit contains a transcript of an unsworn recorded statement

Claimant gave to Melody Tipton of Risk Management Resources on October 17, 2008.  He

stated that prior to going to work at Bost, he did post-construction cleanup.

Claimant told the interviewer that as part of his job, he went to the consumer’s

apartment at 8:00 a.m. on Monday mornings and stayed with him until Thursday morning

at 8:00 a.m., and then would go home.  He returned on Friday mornings at 8:00 and would
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stay until Saturday morning at 8:00 a.m.  They were at Claimant’s house on Wednesday,

September 24, 2008 because the consumer did not like his apartment and preferred to go

to Claimant’s house.  When asked what happened on that date, Claimant said:

Well, I was wiping down the stove, and there was a pan of grease on the
stove with (inaudible), and I guess I hit the knob when I was wiping it down
and turned it on high, and then I received a phone call, so I stepped outside,
and the consumer hollered at me, and I came, you know, I was right there at
the back door, and he said there was a fire, so I ran in and I got him out, and
I tried to find something to put the fire out with, and I could not find nothing
to put it out with, so I grabbed it, just a quick reaction, and tried to walk it out
the door.  The flame hit me.  I jerked the pan back because it was catching
the cabinets on fire, and the grease went down my arm.  So I come back in
after getting it outside, and threw out the rest of the fires.  (Inaudible).  And
then I proceeded to the Dardanelle Hospital.

At the time the fire broke out, Claimant stepped out but was in the doorway talking to his

girlfriend on his cell phone.  He does not get cell service in his home. 

Claimant stated that he called and reported the injury, and the message was relayed

to his supervisor.  She met him at the hospital and stayed there with him and the consumer

while he was treated.  Later, because of the pain and his concern that the burn was

becoming infected, Claimant treated at a hospital in Clarksville.  From there, he was

referred to ACH.  The paperwork from the hospital keeping him off work was turned in to

Rice, his supervisor.

Respondents’ Exhibit 1.  This exhibit is comprised of Claimant’s wage records,

along with a Job Description for the position of Residential Habilitation Aide signed by

Claimant, Rice and Lambert.  The responsibilities for the position listed in the description

include:



Brannon - Claim No. F812117 13

1. Assist the person or individual in the care and training of the
individual by carrying out the program objectives.

2. Provide residential habilitation care as assigned in the settings (home
and community) agreed upon.

8. Assist in Personal Care as needed.

ADJUDICATION

A. Compensability

Claimant has contended that on September 24, 2008, he sustained compensable

injuries in the form of burns when he spilled hot grease on himself while trying to put out

a kitchen fire.  Respondents have countered that his injuries did not arise out of and in the

course and scope of his employment, and that he was not performing employment-related

services at the time he was burned.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies

to the analysis of Claimant’s alleged injury, defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a
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causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The term

“preponderance of the evidence” does not mean preponderance in amount, but implies an

overbalancing in weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

After careful analysis of the facts of this case, and in light of the applicable law, I find

that Claimant has met his burden of proving that he sustained compensable injuries to his

right hand, fingers and forearm.  The medical evidence, supported by objective findings,

shows that he suffered burns to these areas.  There was documented internal harm to the

body as a result of the burns.  The injuries were accidental in that they were due to a

specific incident identifiable by time or place of occurrence–the fire at his house on

September 24, 2008 while he was caring for the consumer.



Brannon - Claim No. F812117 15

As Respondents have pointed out, a compensable injury does not include one

suffered when employment services are not being performed.  Ark. Code Ann. § 11-9-

102(4)(B)(iii).  See Parker v. Comcast Cable Corp., 100 Ark. App. 400, 269 S.W.3d 391

(2007).  Employment services are being performed when the employee is engaged in an

activity that is generally required by the performer.  Dairy Farmers of America, Inc. v. Coker,

98 Ark. App. 400, 255 S.W.3d 905 (2007).  The Commission employs the same test to

determine whether an employee is performing employment services as it does when

determining whether an employee is acting within the scope and course of his employment.

Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.2d 1 (2002).  The question is whether

the injury happened within the time and space boundaries of the employment, when the

employee was carrying out the employer’s purpose or advancing the employer’s interest,

directly or indirectly.  Id.

The evidence in this case shows that at the time the fire began, Claimant was

standing in the doorway, talking to his girlfriend on his cell phone.  The consumer, the

person Claimant was hired to take care of, alerted him to the fire.  They had been cleaning

up after a meal.  Claimant was burned while trying to extinguish the fire and protect the

consumer.

Respondents have argued that Claimant was not performing employment services

at the time he was injured because it was a violation of Bost policy for Claimant to have

taken a personal call on his cell phone while on duty.  Lambert testified concerning this

policy, which was in the policy manual.  Claimant confirmed receipt of the policies therein
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on July 25, 2007 and January 7, 2008.  His testimony was that he had just answered the

phone and had stepped to the doorway of his home when he went back into the house upon

discovery of the fire.  Lambert testified that the policy states that Bost employees may take

personal calls during mealtime.  His testimony was that this exception did not apply to

Claimant because he provided one-on-one care and would be expected to watch him

during, inter alia, meal cleanup–but the manual is silent on this.  Moreover, Lambert stated

that personal calls were permissible in emergency situations, but conceded that an

employee would not know whether a call was an emergency one prior to it being taken.

Certainly, Claimant was allowed to have possession of the phone at the time–it was the

only means for him to maintain contact with Bost.  The evidence does not show that

Claimant engaged in a conversation of any length on the cell phone–even enough to gauge

whether it was emergency in nature.  Lambert confirmed that Claimant had not be subject

to disciplinary action for violating the cell phone policy in this occasion.  In fact, per

Claimant’s testimony, his supervisor never even addressed the matter with him informally.

In Arkansas State Police v. Davis, 45 Ark. App. 40, 870 S.W.2d 408 (1994), the

Arkansas Court of Appeals held that where an employee was hurt while engaged in activity

that was not only prohibited but unknown to and unaccepted by his superior, the employee

was acting outside the scope and course of his employment.  (citing Fowler v. Baalman,

361 Mo. 204, 234 S.W.2d 11 (1950); 1A A. Larson, THE LAW OF WORKMEN’S

COMPENSATION §§ 31.00, 31.14(a) (1993)).  See also Hinkle v. Pro Clean Janitorial, 2000

AWCC 233, Claim No. E911478 (Full Commission Opinion filed August 31, 2000).
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However, I do not find, based upon my review of the evidence, that Claimant was engaged

in a prohibited activity at the time the consumer alerted him to the fire.

Notwithstanding this, the crucial question concerns Claimant’s activity at the time he

was burned.  Again, there is no dispute that he was attempting to put at the fire at the time

he suffered the injuries.  Claimant’s testimony was that one of his duties was to protect the

consumer from harm.  Lambert confirmed that Claimant’s testimony was accurate, and

added that he was charged with ensuring the consumer’s health and safety.  This is

confirmed by the job description of a Residential Habilitation Aide, which states that his

duties include caring for the consumer.  By attempting to extinguish the fire, which was in

the proximity of the consumer, Claimant was fulfilling one of the roles of his position.

Moreover, he was on duty, and was at his home with the consumer–which was a

permissible location for him to provide care.  Thus, the burns happened within the time and

space boundaries of the employment, when the Claimant was carrying out Respondent

Bost’s purpose or advancing Bost’s interest, directly or indirectly.  The injuries occurred in

the course and scope of his employment while he was engaged in the performance of

employment services.  Claimant has thus proven by a preponderance of the evidence that

his burns are compensable.

B. Reasonable and Necessary Medical Treatment

Claimant also argues that he is entitled to medical benefits.  Arkansas Code

Annotated Section 11-9-508(a) (Repl. 2002) provides that an employer shall provide for an

injured employee such medical treatment as may be necessary in connection with the injury

received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d
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153 (2003).  But employers are liable only for such treatment and services as are deemed

necessary for the treatment of the claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App.

166, 725 S.W.2d 857 (1987).  The claimant must prove by a preponderance of the evidence

that medical treatment is reasonable and necessary for the treatment of a compensable

injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218

(2000).  What constitutes reasonable and necessary medical treatment is a question of fact

for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d

396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

Claimant testified that he treated at emergency rooms in Dardanelle and Clarksville

before going to Arkansas Children’s Hospital, and that he also treated at a hospital in

Russellville.  Only the records of the ACH treatment were offered into evidence.  I cannot

find that the treatment in Dardanelle, Clarksville and Russellville was reasonable and

necessary without resorting to speculation and conjecture, which I am not permitted to do.

Speculation and conjecture cannot serve as a substitute for proof.  Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  But based upon my review of the

records from ACH, set forth in Claimant’s Exhibits 1 and 2, I find that all of that treatment

to be reasonable and necessary.

C. Temporary Total Disability Benefits

Claimant asserts that he is entitled to temporary total disability benefits during the

period he was off work due to his compensable injury.  As the parties stipulated, he was off

work on September 25-29, 2008, October 1-2, 2008, and October 4-31, 2008.  Claimant’s

compensable injuries to his right fingers, hand and forearm are scheduled.  See Ark. Code
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Ann. § 11-9-521(a)(2) & (5)-(10) (Repl. 2002).  An employee who suffers a compensable

scheduled injury is entitled to temporary total disability compensation “during the healing

period or until the employee returns to work, whichever occurs first . . . .”  Id. § 11-9-521(a).

See Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  Also, a

claimant must demonstrate that the disability lasted more than seven days.  Ark. Code Ann.

§ 11-9-501(a)(1) (Repl. 2002).

Per the stipulation, Claimant was not off work on Tuesday, September 30, 2008 and

Friday, October 3, 2008.  His testimony was that he attempted to go back to work for a

couple of days, but was off for nearly 30 days thereafter.  Friday was unquestionably one

of his work days at the time of his injury.  His hearing testimony was that he worked

Wednesday through Saturday morning–which would mean that he would not have worked

on September 30 anyway–while his unsworn statement was that he worked from Monday

to Thursday morning and then from Friday to Saturday.  I thus cannot find that he tried to

return to work that day without engaging in speculation.  Regardless of this, and with

respect to his failed attempt to return to work on October 3, they do not prevent him from

entitlement to benefits thereafter.  As the Arkansas Court of Appeals has held,

In light of the legislative purpose, it would be ludicrous to assume that the
legislature sought to penalize workers who sustain scheduled injuries, or to
deter such workers from making a good-faith effort to return to the work force
following such an injury.  Section 11-9-521(a)'s brief reference to temporary
disability benefits merely establishes the right of a worker who has sustained
a scheduled injury to such benefits, and was clearly not intended to bar
additional temporary total disability benefits following an unsuccessful
attempt to return to the workforce.  See Roberson v. Waste Management, 58
Ark. App. 11, 944 S.W.2d 858 (1997).
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Farmers Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).  “Return to work” is

not defined by the Arkansas Workers’ Compensation Act.  Id.

The medical evidence before me unquestionably establishes that Claimant remained

in his healing period throughout the period that he was off work.  According to the last

record, for October 22, 2008, he still had open areas on his right thumb and thenar area

that day.  He was to get measured for garments for those areas, undergo massage of the

closed areas, and return within a week to ten days.  That period stretched beyond

November 1, 2008, when he returned to work.  Thus, he has proven by a preponderance

of the evidence that he is entitled to temporary total disability benefits for the stipulated

times he was off work and at the stipulated rate.

D. Attorney’s Fee

Respondents have controverted this claim, including Claimant’s entitlement to

temporary total disability benefits.  Claimant’s attorney is thus entitled to a controverted

attorney’s fee on all indemnity benefits awarded to Claimant, pursuant to Ark. Code Ann.

§ 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809

(Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995).
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Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See

Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


