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RANDALL BOYER, EMPLOYEE CLAIMANT

BRIARCLIFF WATER & RECREATION, EMPLOYER RESPONDENT NO. 1
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OPINION FILED AUGUST 17, 2009

Hearing before Administrative Law Judge O. Milton Fine II on June 3, 2009, in Mountain
Home, Baxter County, Arkansas.

Claimant represented by Mr. Mark F. Cooper, Attorney at Law, Mountain Home, Arkansas.

Respondents No. 2 represented by Mr. J. Chris Bradley, Attorney at Law, North Little
Rock, Arkansas.

Respondent No. 3, represented by Mr. David Pake, Attorney at Law, Little Rock, Arkansas,
excused from participation.

STATEMENT OF THE CASE

On June 3, 2009, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on October 20, 2008.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an additional stipulation reached at the hearing and an amendment of the second,

they are the following four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on April 19, 2007, when

Claimant sustained a compensable injury to his lumbar spine.

3. Claimant earned an average weekly wage of $340.00, entitling him to

temporary total disability rate of $227.00 and a permanent partial disability

rate of $170.00.

4. Respondents No. 1 have controverted entitlement to additional medical

treatment and temporary total disability benefits, and such controversion

occurred in February 2008.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to additional temporary total disability benefits.

2. Whether Claimant is entitled to additional medical treatment.

3. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues were reserved.

Contentions
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The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that the accident was work related, causing compensable

injuries and that compensation for lost wages should be paid from date of the

accident and approval for medical treatment should be granted.  Claimant

should be granted temporary total disability and total partial disability.

Respondents No. 1:

1. Respondents No. 1 contend Claimant is not medically compliant and is not

entitled to any further benefits during the period of non-compliance.

Respondent No. 2:

1. The Second Injury Fund will state its contentions upon completion of

discovery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant abandoned his medical treatment no later than February 20, 2008.
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4. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional temporary total disability benefits.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional medical treatment.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a lumbar spine MRI

image dated April 30, 2007; Claimant’s Exhibit 2, a lumbar spine MRI report dated April 30,

2007, consisting of one page; Respondents No. 1 Exhibit 1, a compilation of Claimant’s

medical records, consisting of one index page and nine pages thereafter; Respondents

No. 1 Exhibit 2, the transcript of the deposition of Claimant taken November 11, 2008,

consisting of 60 numbered pages; Respondents No. 1 Exhibit 3, Claimant’s responses to

requests for admission, consisting of two pages; and Joint Exhibit 1, reports from Shy Cox

pertaining to Claimant, consisting of 16 pages.  In addition, I have blue-backed to the

record documents pertaining to Claimant’s change of physician, along with the Form 

AR-4 that shows when Respondents No. 1 controverted this claim.

Testimony-Hearing
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Randall Boyer.  Claimant testified that on April 19, 2007, he injured his lumbar spine

when he twisted while carrying some items to the trash following a painting job.  He

described it as feeling “like my butt was fixin’ to go through the floor, the way the pressure

felt on it.”  Claimant has not worked anywhere since.  He reported the injury and drove

himself to the emergency room.  A few days later, he went to the emergency room a

second time, and then he saw Dr. Wozniak, who had him undergo an MRI.  He underwent

a myelogram and a post-myelogram CT as well.  Claimant also saw Dr. Maxwell Chaney.

From there, at the carrier’s insistence, he went to Dr. Terry Green.  However,

Claimant stated that he did not like Green because the doctor was rude to him, and

because he and his nurse had laughed at Claimant and asked him about his sex life.  On

the advice of Claimant’s previous attorney, he sought and received a change of physician

to Dr. Christopher Mocek.  However, Mocek refused to treat him because his urine test

came back positive for the presence of THC.  Interesting, while Claimant denied the

validity of the test, he admitted that he had in fact smoked marijuana within 30 days of the

test.

Since Mocek was no longer available, he ended up seeing Dr. Scott Schlesinger

on a change of physician.  Claimant stated that he only saw Schlesinger once, for

approximately five minutes, and felt insulted by Schlesinger’s lack of attention to him.  He

first stated that he refused Schlesinger’s request that he bend over and touch his toes;

later, he admitted that because his record reflects a decreased range of motion, he may

have made such a movement quickly.  Claimant testified that Dr. Schlesinger listened to

his chest with a stethoscope, and said, “[Schlesinger] was just putting on a little show for
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me, is all he was doing.”  After what Claimant described as only a cursory examination, the

doctor decided to treat Claimant by administering epidural steroid injections.  From there,

Dr. Schlesinger, according to Claimant, consulted with Shy Cox  and ignored him.

Appointments were scheduled for February 20, March 5 and March 19, 2008 for him

to receive the injections.  Claimant testified that he called on February 18 to cancel the

February 20 appointment because of snow and ice, which he felt was bad enough to

prevent him from making it to Little Rock two days later for the procedure.  In fact, he

stated that three to four inches of snow fell, rendering him unable to leave his driveway

until February 22.  When Dr. Schlesinger’s office asked if he wanted to reschedule the

appointment, he instead offered simply to show up for the one scheduled for March 5.

However, when he called on March 3, 2008 to move the appointment later in the day, he

learned from someone in Dr. Schlesinger’s office that Cox had cancelled that appointment

and the one set for March 19.

Claimant denied that he had been non-compliant with his medical care, but then

stated,

I’ve changed my mind since then, you know.  If I’m gonna see a doctor that’s
gonna poke me in the back and be more interested in talking to the woman
about me than talking to me about me, I’m not gonna let him touch my spine.
I don’t think so.  Not a chance.

Later, Claimant added with regard to Schlesinger:

No, he just wants to shoot me with a needle down there.  You know, he told
me himself when I was in that office that day, and this I do remember, he
said I’m gonna shoot you with steroids and put you back to work.  And when
those steroids wore off, I’d been screwed all over again and having to start
the whole process all over again.  I’m not a fool.  You’re not gonna numb me
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up and put me back to what I was doing so I can go hurt myself even worse.
That’s just ridiculous.

He stated that it is his desire to see Dr. Rebecca Barrett-Tuck.  At first, he gave his reason

for wanting to see her as “my lawyer told me to”; later, he stated that he has heard that she

is a good doctor and cares about her patients.  When asked whether he would undergo

surgery if Barrett-Tuck recommended it, Claimant stated:  “I don’t think I want to have

surgery, no.  I don’t want people cutting in my skin with all the staph infection going on all

over the country, no.”  Claimant also testified that he wishes to travel to Cherry Tree Clinic

in Missouri “and maybe giving their decompression thing a try.  It might help.  It’s non-

invasive.  Matter of fact, they even got big ads in the paper here.”

According to Claimant, his current pain, even with medication, is 8+/10.  He has

qualified for Social Security disability benefits.  He is asking that his mileage be paid,

along with his prescriptions.

Testimony-Deposition

Randall Boyer.  Claimant was deposed on November 11, 2008.  He testified that he

has always performed heavy manual labor.  He related that he hurt his back in 1992 when

he was a passenger on a bus that crashed.  As a result, he underwent chiropractic

treatment for six to seven months.  About a year before the incident at issue, he injured his

back again while working for Respondent employer.  In that incident, he hopped off a dump

truck and “felt like a big giant, like a Volkswagen had been dropped right on my butt.”

Claimant did not seek treatment at that point, and got better after two weeks.  During that

period, he was also working at a liquor store.  He also had previous experience as a truck

driver, an ice hauler, a pizza chef, a roofer, a framer, and as a wine bottler.



Boyer - Claim No. F704341 8

In relating the treatment that he underwent after the April 19, 2007 injury, Claimant

stated that he underwent a steroid injection in the emergency room, but that it did not help.

With respect to Dr. Green, Claimant testified that he got defensive when asked whether

he had any tattoos.  As for his visit with Dr. Schlesinger, Claimant stated that he was

directed to bend over and touch his toes, but that he explained that he could not do so.

He alleged that the doctor sexually harassed him:

Then, when he was listening to my chest with the stethoscope, he planted
his package right up against my knee.  I just almost took a swing.  I could
have knocked him right out right there.  It was nasty.  It was disgusting . . .
And he knew what he was doing.

Claimant denied that Dr. Schlesinger suggested that he use a TENS unit, but he added

that he already has one from the bus accident.  With respect to the injection appointments,

Claimant testified that they were deliberately scheduled for 6:45 a.m. so that he would miss

them and that his benefits would be cut off.  He underwent physical therapy, but after a

certain point coverage for further visits was denied.  Claimant testified that he would not

want any injections or surgery to treat his back.  He is taking Oxycodone, Flexeril and

Naproxen for his condition.  Claimant stated that Walgreen’s has sent him a bill for

$680.00 for his medications, and he is owed for his mileage to the pharmacy and to doctor

appointments.

Asked about what his desire for future medical care is, Claimant stated:

I want this insurance company to pony up whatever the Judge says they owe
me and I will seek my own treatment, thank you.  I’d like to go to this Cherry
Tree place up here in Springfield, is the next thing I’d like to try . . . They got
some kind of new traction thing there.  I don’t know if you’ve seen their
commercial on TV, but, well, the people on there, you can tell they’ve been
in pain for a long time, and every single one of them says it makes them feel
better.  So that’s what I’d like to try.
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With respect to his job skills, Claimant testified that he has a current CDL license.

However, he stated that he could not currently drive a truck because he would have to get

out of the seat every 15 to 20 minutes.  Claimant used to play football, but no longer does

so.  One of his few activities since his most recent injury is fishing.  At one point early after

his 2007 injury, he was released to light duty but Respondent employer did not have light

duty work available.
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Records-Medical

The medical records of Claimant that were introduced at the hearing and are

part of Claimant’s Exhibits 1-2 and Respondents No. 1 Exhibit 1 reflect the following:

Claimant on April 30, 2007 underwent an MRI of his lumbar spine that showed

diffuse degenerative disc disease, dessication and bulging at L3-4, L4-5 and L5-S1, along

with small disc herniations at L4-5 and L5-S1.  On August 27, 2007, Dr. Green noted that

Claimant was found to have a small herniated nucleus pulposus at both L4-5 and L5-S1,

with some radiculopathy into the left lower extremity.

He was supposed to have seen Dr. Mocek on October 9, 2007, but the doctor that

day wrote that Claimant was not seen due to a positive urine drug screen for THC.  Dr.

Chaney referred him to Dr. Schlesinger on January 15, 2008.

Claimant saw Dr. Schlesinger on February 8, 2008.  Schlesinger noted that the MRI

and myelogram/CT showed central disc protrusions at L4-5 and L5-S1 that abut the thecal

sac but do not cause any significant neural compression.  Schlesinger wrote:

I do not see anything here that warrants surgical intervention.  I would
recommend a conservative care plan only.  I would treat him with a series of
epidural steroid injections, a trial of some lumbar traction and a TENS unit,
and call in a prescription of Neurontin for him.

I would anticipate a maximum medical improvement of approximately eight
weeks after the start of his epidural injection series, which would be given
over a course of six weeks.  I anticipate this to be the entirety of his
treatment course as I do not feel that there is anything surgical that could be
done for him.  He should be on light duty at this point until the completion of
his treatment course.  Hopefully, at that time we can get him back to regular
duty.
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Records-Nonmedical

Respondents No. 1 Exhibit 2.  This is Claimant’s responses to requests for

admission by Respondents No. 1.

Joint Exhibit 1.  This exhibit contains documents from Shy Cox, RN, Medical

Consultant of Medical Case Management of Arkansas, concerning Claimant.  On February

18, 2008, Cox notified Claimant’s then-counsel by facsimile of the dates/times of the

epidural steroid injections for Claimants and stated, “Please call me ASAP if any of the

dates/times are a problem.”

A report in the exhibit states that Cox contacted Dr. Schlesinger’s office on February

20, 2008 to confirm that Claimant kept the injection appointment, but discovered that he

cancelled it two days before and did not reschedule it.  Cox attempted to contact

Claimant’s then counsel, without success.  She confirmed with Schlesinger’s office on

February 21, 2008 that the injections for March 5 and 19 of 2008 were still on schedule.

However, “the final two injections were cancelled per Sheila on 2/29/08.  Ms. Robinson

was notified of the cancelled injections on 2/29/08.”

ADJUDICATION

A. Temporary Total Disability Benefits

Claimant contends that he is entitled to additional temporary total disability benefits.

As the parties stipulated, such benefits were paid until controverted in February 2008.  The

Form AR-4 filed on February 25, 2008, and blue-backed to the record, reflects that

temporary total disability benefits were paid through February 21, 2008, but controverted

thereafter for because Claimant was “non-compliant with medical treatment.”
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Claimant’s compensable injury to his back is unscheduled.  See Ark. Code Ann. §

11-9-521 (Repl. 2002).  An employee who suffers a compensable unscheduled injury is

entitled to temporary total disability compensation for that period within the healing period

in which he has suffered a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept.

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).

Per § 11-9-705(a)(3), the party charged with proving an issue must do so by a

preponderance of the evidence.  This standard means the evidence having greater weight

or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101

S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947)).  The determination of a witness’ credibility and how much weight to accord

to that person’s testimony are solely up to the Commission.  White v. Gregg Agricultural

Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through

conflicting evidence and determine the true facts.  Id.  In so doing, the Commission is not

required to believe the testimony of the claimant or any other witness, but may accept and

translate into findings of fact only those portions of the testimony that it deems worthy of

belief.  Id.  While he was the sole witness at the hearing, a claimant’s testimony is never

considered uncontroverted.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).
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Respondents No. 1 have contended that Claimant is not entitled to additional

temporary total disability benefits during the period that he was not “medically compliant.”

“The mere existence of a form of treatment that could improve a claimant’s condition does

not prohibit a finding that a claimant’s healing period had ended when the claimant refuses

to undergo that treatment.”  Breakfield v. In & Out, Inc., 79 Ark. App. 402, 88 S.W.3d 861

(2002).  See Thurman v. Clarke Indus., Inc., 45 Ark. App. 87, 872 S.W.2d 418 (1994).

Claimant’s testimony was that he cancelled his first scheduled epidural steroid

injection with Dr. Schlesinger two days before it was scheduled to occur, and did so

because of inclement weather.  He admitted that he did not attempt to reschedule it, as

Schlesinger’s office asked, but instead stated that he would attend the second one that

was scheduled for two weeks thereafter.  However, no evidence indicates that either Cox

or Claimant’s attorney were notified.  When Claimant allegedly attempted to reschedule

the second injection for later in the day, he learned that both it and the third injection

appointment had been cancelled.  While Claimant portrayed himself as intending to

undergo the injections, he testified that he no longer wishes to do so.  There is no

evidence that he attempted to reschedule the injections after learning that they had been

canceled.  He first stated that he did not wish for Schlesinger, against whom he clearly

harbors ill will, to perform the injections; but he later made it clear that he considers the

injections to be “ridiculous.”

In Breakfield, supra, the Arkansas Court of Appeals affirmed a finding by the Full

Commission that the claimant abandoned her treatment by unjustifiably refusing to return

to the treating physician for her second and third epidural steroid injections after
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undergoing the first.  Here, after having the opportunity to view Claimant and consider his

testimony, I do not credit his testimony concerning the circumstances of the cancellation

of the injection appointment and his alleged willingness to undergo the injections.  Based

on the evidence, I find that he abandoned his treatment, and did no later than February

20, 2008.  His healing period thus ended that date.  Therefore, he has not proven by a

preponderance of the evidence that he is entitled to additional temporary total disability

benefits.

B. Additional Medical Treatment

Arkansas Code Annotated Section 11-9-508(a) (Supp. 2007) states that an

employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).
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As discussed above, Claimant is not asking for additional medical treatment in the

form of epidural steroid injections–which Dr. Schlesinger ordered.  He testified that not

only would he not undergo this procedure, but would not have surgery regardless of who

recommended it.  From my review of the evidence, it appears that the only additional

treatment Claimant is seeking is from (1) a facility called Cherry Tree in Springfield,

Missouri, and (2) Dr. Barrett-Tuck.  He has variously described the treatment offered by

Cherry Tree as a “decompression thing” and a “traction thing,” which he learned of via an

advertisement.  Nothing more about this facility is in evidence.  Without more, I cannot find

such treatment to be reasonable and necessary.

At the beginning of the hearing, Claimant through counsel asked to be allowed to

make a motion for a “change of physician” to Dr. Barrett-Tuck.  However, after further

questioning it was clarified that Claimant was merely seeking to make this part of the

additional treatment issue.  Claimant testified that he wants to be allowed to see Barrett-

Tuck; but his only reason for this is that he has heard that she is a good physician and

cares about her patients.  No treatment has been proposed by or from her.  Moreover, I

have found that Claimant reached the end of his healing period on or before February 20,

2008 because of his abandonment of treatment.  He has not shown that he is entitled to

see Dr. Barrett-Tuck at the expense of Respondents No. 1.

With regard to the prescriptions and mileage that Claimant contends he is owed in

connection with his treatment (along with the proposed Cherry Tree treatment), I note that

no evidence concerning the alleged mileage expense was introduced save his testimony

that he incurred it. He testified that he has received bills for his medications, but did not
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produce the bills.  Hence, apart from his abandonment of treatment, which would affect his

rights to these in any case, he has not proven his entitlement to reimbursement for these

things.

I note that in Breakfield v. In & Out, Inc., 2002 AWCC 1, Claim No. E615663 (Full

Commission Opinion filed January 3, 2002), aff’d, 79 Ark. App. 402, 88 S.W.3d 861 (2002),

the Full Commission wrote that a claimant who had abandoned her treatment by not

undergoing the epidural steroid injections prescribed by a physician could nonetheless

return to him “to see what additional treatment, if any, that [the doctor] might propose for

treatment of the claimants’ compensable back injury.”  Because Claimant has not asked

to be allowed to return to Dr. Schlesinger, who according to the records has not released

him from treatment, this matter will not be addressed.  See Singleton v. City of Pine Bluff,

2006 AWCC 34, Claim No. F302256 (Full Commission Opinion filed February 23,

2006)(improper for administrative law judge to address issues not raised at hearing), rev’d

on other grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).

C. Controversion/Attorney’s Fee

As the parties stipulated, and I accept, Respondents No. 1 since February 2008

have controverted Claimant’s entitlement to additional medical treatment and temporary

total disability benefits.  Claimant would thus be entitled to a controverted attorney’s fee

on all indemnity benefits awarded to Claimant, pursuant to Ark. Code Ann. § 11-9-715

(Repl. 2002).  But because such benefits have not been awarded herein, he has not shown

that an attorney’s fee should be awarded.

CONCLUSION
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Based on the findings of fact and conclusions of law set forth above, Claimant’s

claim must be, and hereby is, denied and dismissed.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


