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GARY BELT CLAIMANT
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OPINION FILED DECEMBER 15, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by JAMES ARNOLD, II, Attorney, Fort Smith,
Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On September 17, 2009, the above captioned claim came on for

a hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on July 1, 2009, and a pre-hearing order was filed on

July 1, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On April 29, 2008, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury on April 29,

2008, to his low back.

4. The claimant is entitled to a weekly compensation rate of

$522 for temporary total disability and $392 for permanent partial

disability.

5. The claimant has a 7 percent impairment to the low back.

6. The claimant’s healing period ended on January 15, 2009.

By agreement of the parties the issues to litigate are limited

to the following:

1. Extent of permanent disability.

2. Attorney’s fees.

3. Whether the Death and Permanent Total Disability Trust Fund

has controverted this claim.

Claimant’s contentions are:

“The Claimant contends that he is permanently
and totally disabled as a result of his job
related injury.  In the alternative, the
Claimant contends that he is entitled to wage
loss disability greatly in excess of his
impairment rating.

The claimant contends that his attorney is
entitled to an appropriate attorney’s fee.”

Respondents No. 1's contentions are:

“The Respondents will contend that the
Claimant has sustained no permanent disability
in excess of the impairment rating.”

Respondent No. 2's contentions are:

“If the claimant is found to be permanently
and totally disabled, the Trust Fund stands
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ready to commence weekly benefits in
compliance with A.C.A. §11-9-502.  Therefore
the Trust Fund has not controverted the
claimant’s entitlement to benefits.

The Death & Permanent Total Disability Trust
Fund will defer to the outcome of litigation.”

The claimant in this matter is a sixty-five-year-old male who

sustained an admittedly compensable injury to his low back on April

29, 2008.  It is further admitted that the claimant has a 7 percent

impairment to his body as a whole as a result of his work related

injury.

The claimant’s injury was sustained while he was bending over

and lifting a case of product.  This injury was reported to the

claimant’s supervisor and the claimant was sent for treatment.  The

claimant was diagnosed with a left intra-foraminal herniated disc

protrusion at L4-5 by Dr. Thomas E. Cheyne of the River valley

Musculoskeletal Center.

The claimant sought conservative treatment in the form of

epidural steroid injections from Dr. Robert Fisher of the

Physician’s Day Surgery Center of Fort Smith.  The claimant was

then given permanent work restrictions of a fifteen pound weight

limit with no repetitive bending, twisting, or lifting by Dr.

Cheyne on January 15, 2009.  This is also the date that was

stipulated as the claimant’s end date for his healing period.

The central question before the Commission regards the extent

of the claimant’s permanent disability.  We will first consider

whether the claimant is totally and permanently disabled.
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To determine this we must consider the facts of this case

including the claimant’s age, education, work history, and his

permanent restriction limitations.  Ark. Code Ann. §11-9-519(e)(i)

states, “Permanent total disability” means inability, because of

compensable injury or occupational disease, to earn any meaningful

wages in the same or other employment.

Here, the claimant is sixty-five years of age and graduated

with a high school diploma.  The claimant was employed by the

respondent for thirty-six years as a route salesman.  This required

the claimant to interact with the public, retailers, and lift heavy

weights daily.  The claimant also drove a forklift for Gerber.  He

was responsible for loading cases of product onto boxcars using a

forklift.

The claimant’s permanent restrictions, as set forth by Dr.

Cheyne, are no lifting over fifteen pounds with no repetitive

bending, twisting, or lifting.  It is clear that with these

restrictions the claimant can no longer perform the job duties he

once performed for the respondent for more than thirty-five years.

That job required lifting more than his restrictions and repetitive

bending and twisting.

The claimant also testified that he would be unable to operate

a forklift in his present condition.  This was due to his inability

to bend and twist while mounting and dismounting a forklift several

times in a given workday.  After consideration of the claimant’s

testimony and his medical records, I agree that the claimant would

be unable to perform his duties as a forklift operator.
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After the claimant’s injury, the respondents gave the claimant

some light duty work.  He testified this included answering the

telephone and taking orders for pre-sellers.  The claimant was able

to perform those duties; however, he was dismissed after his

restrictions became permanent due to the respondent’s lack of need

for that position.

The claimant may not be able to work in the same job type he

once did, but he certainly has transferable skills that have a

place in the current job market inside his restrictions.  I

observed during the hearing in this matter that the claimant

presented himself well and had a high level of communication

skills.  He has worked selling products for many years and that

along with his ability to meet the public are both quality skill

sets.

The claimant testified that he sought multiple job leads which

were provided to him through a vocational evaluation performed by

Owen Vocational Services, Inc.  It was the claimant’s testimony

that he was unable to find employment with any of the companies he

contacted.  Although, on cross examination, the claimant admitted

that he had only spent about five days checking on the availability

of employment.

The claimant in this matter is not permanently and totally

disabled.  There is local employment available that the claimant

can earn a meaningful wage performing.  This employment might be as

a salesman, telemarketer, store clerk, or an

attendant/receptionist.  While these jobs are fewer in existence
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and pay a smaller wage than jobs that require heavy lifting, they

are present in the current job market.  From the claimant’s

appearance before the Commission and his transferable job skills,

it is highly probable that he can earn a meaningful wage inside his

restrictions.

The claimant is not permanently and totally disabled; however,

he has suffered a loss in his wage-earning capacity as a result of

his compensable injury.  It was the claimant’s credible testimony

that he was earning around $46,000.00 per year while employed by

the respondent.  The jobs that the claimant can now perform will

limit the income potential for the claimant severely.  After

reviewing the vocation evaluation performed on the claimant and

submitted into evidence by the respondents, it seems the claimant

can now expect a yearly salary in the range of $18,000.00 a year to

$24,000.00 a year.  This is substantially less than his previous

salary.

The job pool that the claimant is now limited to is also

severely restricted by his permanent physical restrictions.  This

in combination with the decreased wage-earning potential makes the

claimant have a wage loss that would be equivalent to a 33 percent

impairment to the body as a whole.  This is over and above the

claimant’s stipulated whole body impairment of 7 percent to the

body as a whole.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of
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the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on July 1, 2009, and contained in a

pre-hearing order filed July 1, 2009, are hereby accepted as fact.

2. The claimant failed to prove by a preponderance of the

evidence that he is totally and permanently disabled.

3. The claimant has proven by a preponderance of the evidence

that he suffered a wage loss that would be equal to 33 percent

impairment to the body as a whole.

4. The claimant’s attorney is entitled to an attorney’s fee in

this matter as set out by the Arkansas Workers’ Compensation Act.

5. The issue of whether the Death & Permanent Total Disability

Trust Fund has controverted this claim is moot.

ORDER

The respondents are to pay the claimant wage loss in an amount

equal to a 33 percent impairment rating to the body as a whole over

and above the stipulated 7 percent impairment to the body as a

whole.

The respondents will pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said
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attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without a discount.

This award will bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


